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Rethinking Chinese Law and History:
An Introduction

Li Chen and Madeleine Zelin

This volume is the product of an ongoing collaboration among scholars from
Asia, Europe, and North America to explore what might be called the life of the
law in early modern China. We have chosen this term purposefully, in part for
the attention it draws to the active role that law plays in everyday interactions,
not simply as an instrument of governance but as a site of negotiation between
people and the state, and as a part of the repertoire of ideas and devices used
by people in their interactions with each other. We have also sought to avoid
the essentializing and causal implications associated with terms such as “legal
tradition” and “legal culture.” The period covered by the chapters in this vol-
ume extends from the sixteenth century through the Qing dynasty (1644-1911)
and the turbulent Republican period (1912—49), to the early years of the People’s
Republic of China, as Chinaisstillknown today. This was a period in which rulers
and elites, the grounds of politics, the content of the law and the forms of its
application, not to mention the territorial and demographic composition of
the state itself, underwent multiple and dramatic transformations. “Culture”
and “tradition” as conceived and reconceived are certainly part of the story of
the law, but in China, as elsewhere, they must be viewed cautiously, with an
eye to time, place, context, and a multiplicity of interpretive voices.

The contributors to this volume are particularly attentive to the perils of
using “tradition” or “culture” as the overall framework for the study of law. Until
the 1980s, scholarship on Chinese legal history focused largely on law as pro-
mulgated and administered by the state.2 Western knowledge of Chinese ideas
of the law depended largely on interpretations of Confucian social norms for a

1 The pitfalls associated with these concepts are discussed by Roger Cotterrell, “Comparative
Law and Legal Culture,” in The Oxford Handbook of Comparative Law, ed. Reinhard
Zimmermann and Mathias Reimann (Oxford: Oxford University Press, 2006), 709-37.

2 See, e.g., Derk Bodde and Clarence Morris, Law in Imperial China: Exemplified by 190 Ch’ing
Dynasty Cases (Cambridge: Harvard University Press, 1967); Marinus Meijer, The Introduction
of Modern Criminal Law in China (Arlington: University Publications of America, 1950; repr.,
1976); T'ung-tsu Ch'u, Local Government in China under the Ch'ing (Cambridge: Council on
East Asian Studies, distributed by Harvard University Press, 1988); Sybille Van der Sprenkel,
Legal Institutions in Manchu China: A Sociological Analysis (London: Athlone Press, 1962).

© KONINKLIJKE BRILL NV, LEIDEN, 2015 DOI 10.1163/9789004288492_002



2 CHEN AND ZELIN

few centuries, and then on translations of the statutory parts of the Qing Code
dating from the 1780s onward.3 The code that formed the basis for formal jus-
tice appeared in close to its modern form in the seventh century, and although
significantly revised through a process of accumulated amplification, reor-
ganization, and revision, it was often misconstrued as a statement or symptom
of the unchanging nature of the traditional Chinese legal system. As it was
structured largely as an index of offenses and their appropriate punishments,
from the modern Western perspective its overriding concerns were often
viewed as administrative and penal. At the same time, legal codes throughout
our period reflected a paradoxical commitment to both equality before the law
and Confucian notions of the hierarchical nature of human relationships that
often stymied outside observers.

This approach to Chinese legal history was transformed by the publication
of Essays on China’s Legal Tradition in 1980, which, with new access to Chinese
archives beginning that year, was followed by a number of path-breaking stud-
ies based on extant legal cases and judicial archives at different levels.* In
the United States, works by Jonathan Ocko, Philip Huang, Thomas Buoye, and
Mark Allee on local or central adjudication, Madeleine Zelin on contract
and business, Janet Theiss and Matthew Sommer on the gendered construction
of law and social relations, and Melissa Macauley on litigation masters joined
those of numerous Chinese and Japanese scholars determined to approach the
history of Chinese law as revealed in court records, legal documents, political
and private correspondence, and popular media and discourse.?

3 For a discussion of the Western discourse of Chinese law in the eighteenth and nineteenth
centuries, see Li Chen, Chinese Law in the Imperial Eyes: Sovereignty, Justice, and Transcultural
Politics, c. 1740s-1840s (New York: Columbia University Press, forthcoming 2015).

4 See Jerome A. Cohen, R. Randle Edwards, and Fu-mei Chang Chen, Essays on China’s Legal
Tradition (Princeton: Princeton University Press, 1980).

5 Philip C.C. Huang, Civil Justice in China: Representation and Practice in the Qing (Stanford:
Stanford University Press, 1996); Mark A. Allee, Law and Local Society in Late Imperial
China: Northern Taiwan in the Nineteenth Century (Stanford: Stanford University Press,
1994); Thomas M. Buoye, Manslaughter, Markets, and Moral Economy: Violent Disputes over
Property Rights in Eighteenth Eentury China (New York: Cambridge University Press, 2000);
Matthew H. Sommer, Sex, Law, and Society in Late Imperial China (Stanford: Stanford University
Press, 2000); Madeleine Zelin, The Merchants of Zigong: Industrial Entrepreneurship in Early
Modern China (New York: Columbia University Press, 2005). The Henry Luce Foundation was
particularly important in this regard, supporting the collection of Qing law court documents
and the convening of workshops at both ucLa and Columbia University, culminating in two
volumes that serve as models for this collection: Kathryn Bernhardt and Philip C.C. Huang,
Cwvil Law in Qing and Republican China (Stanford: Stanford University Press, 1994 ); Madeleine
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The essays included here represent what may be thought of as the third wave
in the historical study of Chinese law and society, alongside a series of recent
publications informed by new sources or perspectives.® With one exception,
the twelve chapters are based on papers selected from among twenty-six pre-
sentations at the International Workshop on Chinese Legal History, Culture,
and Modernity held at Columbia University on May 4-6, 2012. As we shall note
below, each moves in important new directions, employing methods anchored
in economics, history of science, and cultural and gender studies, as well as the
tools of case-based legal analysis. Nevertheless, they are linked by a commit-
ment to the importance of empirically based research and innovative thinking,
particularly in areas of inquiry in which the grounds of understanding are rap-
idly shifting. These are studies of Chinese law in practice, and as such they take
us one step closer to a “thick description” of the worlds of the law in China. At
the same time, they point to a number of common concerns that, approached
from their unique vantage points or sources, contribute to ongoing discussions
within the field of legal history as a whole. Among these are the grounds of
the law and the interaction between state power/interests, cultural/religious
identifiers, custom, and individual, class, and community interests. Religion

Zelin, Jonathan K. Ocko, and Robert Gardella, eds., Contract and Property in Early Modern
China (Stanford: Stanford University Press, 2004).

6 We cannot list all the publications, but for some examples, see collections of essays in
Chiu Pengsheng [Qiu Pengsheng] I /L and Chen Xiyuan FRERIE, Ming Qing falii yun-
zhuo zhong de quanli yu wenhua WHELHESAE P A 5304 [Power and Culture
in the Operation of Ming and Qing Law] (Taibei: Zhongyang yanjiuyuan, Shengjing chu-
ban gongsi, 2009); Huang Zongzhi {5 % (Philip C.C. Huang) and You Chenjun JU[1%,
eds., Cong susong dang'an chufa: Zhongguo de falii, shehui yu wenhua MYFVARSZE H K
o E 932 #1435 304k [Starting from the Archives: Chinese Law, Society, and Culture]
(Beijing: Falii chubanshe, 2009); Robert E. Hegel and Katherine Carlitz, eds., Writing and
Law in Late Imperial China: Crime, Conflict, and Judgment (Seattle: University of Washington
Press, 2007). For monographs, see, e.g., Wu Peilin S (MK, Qingdai xianyu minshi jiufen yu
falii zhixu kaocha & ARELIR R FA 2y VAT %% [Study of County-Level Civil
Disputes and Legal Order in the Qing Dynasty] (Beijing: Zhonghua shuju, 2013); Zhang
Xiaobei 5K/IMi%, Mianning Qingdai sifa dang'an yanjiu % 735 QRS ZWHST [Study of
the Qing Legal Archives in Mianning] (Beijing: Zhongguo zhengfa daxue chubanshe, 2010);
Li Zan HL%%, Wan Qing zhouxian susong zhong de shenduan wenti: Cezhong Sichuan Nanbu
xian de shijian W5 M ELUFVA P H B R0 ()2 DY )1 RS (13K B [Adjudication in
Late Qing County Courts: Focusing on Practice in Nanbu County of Sichuan] (Beijing: Falii
chubanshe, 2010); Gong Rufu 22415, Ming Qing songxue yanjiu W35 VA#W 57 [Study of
the Profession of Litigation Specialists in the Ming and Qing] (Shanghai: Shangwu yinshu-
guan, 2008); Linxia Liang, Delivering Justice in Qing China: Civil Trials in the Magistrate’s Court
(Oxford: Oxford University Press, 2008).
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or morality plays an important part in several chapters, as do contracts and
other forms of private ordering as both supplements and challenges to for-
mal law. Given the dramatic changes that took place during the period under
study, it is not surprising that the impact of new political, social, and economic
formations, including pressures exerted by Western ideals of law and science,
emerge as important concerns in a number of chapters.

Most noticeable is the issue of legal knowledge in almost all of the stud-
ies in this volume, as an epistemological field whose modes of production,
transmission, and contestation shape what constitutes law and justice and
how the state is legitimized or imagined. While officials and private special-
ists were instrumental in developing late imperial law and judicial adminis-
tration, authors of novels, drum ballads, or sensational journalistic reports of
legal cases in Qing and Republican China dramatized popular ideas of justice
as both theatrical entertainment and social critiques. Early-twentieth-century
legal reformers and later socialist cadres also avidly promoted legal knowledge
and consciousness to mold different kinds of modern subjects or citizens.
Indeed, an important lesson of these studies and of the larger workshop was
that a discourse of law pervaded Chinese society far more deeply and exten-
sively than has previously been acknowledged. How this discourse evolved and
continues to shape contemporary China’s drive for a rule of law is clearly fertile
ground for scholars going forward.

Jianpeng Deng addresses a debate that grew out of nineteenth-century cri-
tiques of Chinese law and was one of the first issues to be addressed by Chinese
legal reformers in the early twentieth century—whether or not there existed a
distinction between civil and criminal law in imperial China. Deng’s interven-
tion reflects a larger debate that continues within the prc about the nature of
China’s legal culture and legal practice, a debate that has important implica-
tions for legal scholarship despite the enormous differences between the for-
mal law of the PRC and that of the Qing dynasty. A particularly contentious
part of that debate is over whether magistrates, as judges of the first instance,
were bound to the law in making their decisions. Here, the distinction between
serious “criminal” cases, which unquestionably required precise application of
statutory punishment, and “civil” cases was key. Deng examines how Qing offi-
cials and legal specialists themselves considered this issue. Instead of focusing
on the criminal/civil dichotomy informed by modern Western jurisprudence,
he provides evidence that Qing local officials often used the terms anjian and
cisong to distinguish different kinds of litigation, based not just on the severity
of the offense/penalty but also on the nature of the substantive legal matters at
issue. He then explores the institutional, juridical, and socio-economic reasons
for the local officials’ treatment of such different types of legal cases. Among
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other things, Deng argues that this anjian-cisong distinction could determine
what legal procedures should be applied, or even whether the judges would
strictly adhere to the Qing Code in a particular case. While the larger debate is
far from being settled, Deng’s study provides important data for further discus-
sion. For scholars looking for the roots of modern legal reform in indigenous
practice, Deng also raises some provocative issues, including the increasing
inadequacy of the Qing Code to handle disputes anchored in rapidly com-
mercializing urban spaces. While Deng suggests that litigants themselves were
pushing the state to dissolve the distinction between serious and trivial mat-
ters, or between anjian and cisong cases, several contributors to this volume
provide evidence of the multiple localities of legal knowledge that competed
for authority in cases involving conflicting economic interests.

Taisu Zhang and Weiting Guo take radically different routes to their conclu-
sion that in handling disputes over landed property, the Chinese state both
took seriously the formal process of adjudication and incorporated commu-
nity values of equity and religion in issuing its judgments. Zhang'’s is one of the
first studies to apply the tools of law and economics scholarship to an evalu-
ation of Chinese property disputes. And contrary to many more qualitatively
based historical studies, he concludes that local Chinese dispute resolution
favored the poor over wealthy litigants who may have held liens on their land.
Zhang's argument hinges on the claim that kinship hierarchies strengthened
the social status of small holders, who were thereby able to negotiate victories
in key areas of property law, particularly in the handling of the dian, a Chinese
practice that allowed redemption of land commended to a creditor in return
for a loan. Zhang joins the growing consensus that Chinese institutions like
dian and permanent tenancy were not products of a precommercial moral
economy but rather grew out of a lively and relatively unencumbered market
for land. Zhang tests his claim by mobilizing a large body of contracts and case
files, many newly available to researchers. He also uses older sources, such as
the interviews conducted with peasants in North China by the Japanese North
Manchurian Railway authority and lineage registries and rules, to examine how
rural communal property was governed and how local leaders were selected.

Guo employs the tools of the historical anthropologist to examine both the
legal and religious ideals that governed land dedicated to burial of the dead.
Focusing on the power of both geomancy and popular religious practices
regarding the bodies of one’s ancestors, Guo paints a complex picture of state
adjudication of the competing moral and economic claims of litigants. Situating
his study in Taiwan, a frontier area in the mid-Qing, he also reminds us how
local contexts influenced judicial practice. As Taiwan’s economy expanded
from the late eighteenth century onward, land was increasingly commoditized
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and conflicts between those who occupied vacant land to inter their dead and
those who sought to develop this for agriculture became more frequent. At
the same time, the so-called geomantic benefits of gravesites were such that
seemingly simple property disputes were always imbricated with complex
social and economic meanings. Guo’s evidence also points to the importance
of contracts and steles as markers, both figurative and literal, of power and
space. Pointing to the difficulties encountered in enforcement of judgments,
Guo provides evidence of the importance of these two kinds of documents
in establishing rights vis-a-vis the state, the community, and even the gods.
Janet Theiss and Bryna Goodman use thick descriptions of particular cases
to shift our attention to the ways in which gender and status can influence
judicial outcomes. While the question of whether the state is itself subject to
the law is a frequent topic of discussion among legal historians, Theiss exam-
ines an aspect of the legal system in China that is given less attention: the sub-
versive influence of powerful elites. Throughout her chapter we see the tension
between officials seeking to uphold the rule of law, officials caught in a web of
connections that provide both temptations and opportunities to enrich them-
selves at the expense of the law, and a state that applies sanctions against offi-
cials whose actions corrupt the law and enable elites. As in her earlier work,
Theiss also demonstrates the value of legal records for social history. The many
clandestine affairs, among high and low, that she documents also point to a
degree of subversion of gender roles ignored in standard accounts of Qing soci-
ety. Here we find a descendant of the literate and worldly women of Dorothy
Ko’s Teachers of the Inner Chambers using the legal system to defend her repu-
tation and her claim to family wealth. At the same time, we are reminded that
affective relationships do not keep people from going to court, especially if
the case involves power asymmetries within the lineage itself. Nevertheless,
as governor Lu Zhuo’s memorial to the Board or Ministry of Rites reminds us,
moral arguments still had a powerful hold on the imagination of that class
of Chinese men charged with governance and judicial action. The “civilizing”
role of the state helps explain many of the paradoxes noted by our authors, as
moral imperatives confronted black-letter law and economic efficiency.
Goodman brings us to the “semi-colonial” world of early-twentieth-century
Shanghai, in which “a maze of institutions and jurisdictions” formed the back-
ground to the tragic suicide of Xi Shangzhen and the trial and imprisonment
of her employer, Tang Jiezhi. Goodman shows that the legal hybridity in which
Tang’s case was embedded was not just a matter of extraterritoriality, mani-
festing itself in mixed and consular courts, but also one of new collaborations
between chambers of commerce, modern courts, and newly or partially pro-
mulgated modern codes that operated side by side with revised imperial codes
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well into the twentieth century. Eugenia Lean has demonstrated the ways in
which the values of an earlier age could be mobilized to challenge and mold a
modern Chinese legal culture.” In the case against Tang, the cultural associa-
tions attached to suicide and expectations regarding generational deference
and responsibility were key to arguments in a case that sought to punish him
for both driving his young employee to suicide and defrauding her of stock.
In his favor were equally traditional native-place and associational networks
that, though ultimately unsuccessful, pleaded a case that appealed to modern
tropes of judicial independence and human rights.

Gender plays a critical role in the cases examined by Zhao Ma as well. Ma
explores the reconceptualization of the family, family authority, and legal
treatment of women’s sexual autonomy through the lens of elopement and
abduction cases in the 1940s. During this period, when sources of political
authority were being hotly contested, social institutions that anchored society
were particularly difficult to abandon. Ma highlights the contested values of
individual autonomy and social stability at one of its most fragile sites. In the
reformed law of the late Republican period, the freedom of young women to
make sexual choices was upheld at the same time that families drew on tradi-
tional tropes to deflect social stigma away from daughters who took advantage
of the opportunities provided by the collapse of the spatial and legal divide
between the world and the woman’s quarters in urban China. In addition to
demonstrating the complexity of legal transformation, Ma’s study provides
a valuable window into the life of young urbanites and illustrates the useful-
ness of case testimonies for social history. It also points to the obstacles to
female exercise of their subjectivity under conditions in which the outcome
of cases often hinged not on a difference in the applicable law but on norma-
tive positions taken by the participants in a case. Moreover, as evidence of yet
another continuity between the late Republic and the early People’s Republic,
Ma shows that besides familial supervision, police surveillance and residential
registration became convenient ways for a state that was committed to both
gender equality and the importance of the family as the pillar of social stability
to regulate the rapidly changing social relations.

Whereas these chapters focus on the operation and effects of the law and
judicial administration in late imperial and Republican China, the other
contributors look at how legal knowledge was generated, commoditized,
deployed, or changed over time. Yanhong Wu's essay traces the production of
legal knowledge in the last century of the Ming dynasty (c. 1530s—1630s). By

7 Eugenia Lean, Public Passions: The Trial of Shi Jiangiao and the Rise of Popular Sympathy in
Republican China (Berkeley: University of California Press, 2007).
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examining thirty-six extant private commentaries on the Ming Code and their
authors/editors, publishers, sponsors, and readers, she sketches out a hitherto
little understood community of jurists and literati who shaped the develop-
ment of the law and jurisprudence in Ming China. A number of official-jurists
often collaborated to compile, critique, and revise commentaries on the code.
Contrary to the once-dominant perception that popular knowledge of the
law was strongly discouraged, Wu'’s research shows that these commentaries
were designed not just to better prepare officials for administration but also
to make the code more accessible to the general public. Most of the compil-
ers and sponsors under study were governmental officials, and members of
the central-level judicial agencies in particular played a leading role. Besides
publishing or financing commentaries, these judicial officials also reviewed or
recommended others’ private treatises on the Ming Code, thus serving as both
advocates and gatekeepers for the production of legal knowledge. For Wu, such
concerted and conscientious efforts evidenced the emergence of a “commu-
nity of legal experts,” including the judicial officials and those who shared their
interest in law and legal publications.

This kind of strong interest in publishing commentaries on the imperial law
code, sometimes with updated legislative revisions and judicial precedents,
continued into the Qing dynasty after 1644, but the imperial publishing houses
and the official-jurists appear to have given way to other privatelegal experts and
commercial publishers in this enterprise. In Ting Zhang’s study of commen-
taries during the Qing period, we find that commercial publishers had largely
replaced the inefficient imperial agencies in reprinting or updating the Qing
Code by the late eighteenth century. More sensitive to profit and market
demands, the commercial editions of the Qing Code often differed from the
official ones by including more recent contents, useful commentaries, and
other materials to appeal to potential readers. It had become a popular mar-
keting cliché by the mid-eighteenth century to claim that these commercial
editions included the newest statutory revisions and would be updated con-
stantly in response to legislative or judicial changes.® Aside from reprinting the
entire Qing Code and making it more widely available, these commercial edi-
tions often included the most recent substatutes, administrative regulations,
or leading cases. Some of their innovations in form and substance, Zhang’s
study shows us, came to set the standards for other publishers and affected
how the Qing Code was represented, read, or even applied in practice. Despite
the Qing Court’s brief attempt to regulate private legal publications in the mid-
8 E.g, see the announcements on the front pages of various editions of Sun Lun N, comp.,
Dingli Cheng'an hejuan & 5| i ZE 7585 [A Combined Engraving of Regulations and Leading
Cases] (1707, 1713, 1721, 17408).
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eighteenth century, commercial printing of the code and its commentaries
soon revived and remained the major source of popular knowledge of the legal
system for the remainder of the Qing period.

These Qing commercial editions were aimed at not just imperial bureau-
crats and private legal specialists (including outlawed litigation masters) but
all literate people who could afford to buy them. Zhang maintains that it was
the private authors, publishers, and book industry, instead of the imperial state,
that took the lead in providing the public with the most updated and helpful
information about the Qing Code. Through meticulous research of more than
120 editions of the Qing Code, Zhang finds that at least from the 1790s onward,
the extant commercial editions were mostly produced by private legal special-
ists (or what Li Chen has called “private legal advisors”) rather than the judicial
officials and local governments that published most of the Ming Code com-
mentaries studied by Yanhong Wu.

Few historians of Chinese law have studied the print culture or socio-
cultural history behind the production and circulation of the imperial law
codes and their commentaries. Likewise, we know relatively little about
the jurists or legal specialists who produced or published them.® Therefore,
together with his recent article on their emergence in the Ming-Qing period,
Li Chen’s analysis of private legal advisors (muyou) joins these recent studies
to further illuminate the dynamics and implications of legal professionaliza-
tion and knowledge production during this period. On the one hand, the Qing
imperial authorities soon came to appreciate the nearly indispensable exper-
tise of private legal advisors in local governance and judicial administration.
The Yongzheng Emperor and his successors tried different means of providing
incentives for legal advisors to serve the imperial government diligently and
competently. On the other hand, the Qing Court expressed serious concerns
about the growing influence of these legal specialists on judicial matters. The
attempts in the mid-eighteenth century to regulate the recruitment, terms of
employment, and geographical and social movement of these private legal
experts were largely futile, however, as local officials had become so dependent
upon these trained experts for their career success. Chen argues that under-
standing the tensions between official recognition of private legal advisors’
crucial service and imperial anxiety about their excessive influence or possible
corruption is essential for understanding the way Qing law and justice were
administered.

Moreover, Chen suggests that underlying the almost contemporaneous
governmental measures to ban litigation specialists and publications and to
criminalize certain activities of legal advisors was the same concern about

9 For a few exceptions, see the relevant journal articles cited by authors in this volume.
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the challenge that privatized and commercialized legal expertise posed to the
imperial monopoly over the interpretation and administration of the law and
justice. As the last stage of judicial review in major criminal cases, the Autumn
Assizes thus vividly demonstrated these tensions and imperial ambivalence,
with the desire for legal expertise and justice on the one hand and the desire
for maximum control over the source of imperial legitimacy on the other.
In response, Qing legal advisors emphasized their own professional ethics
(or the “Way of Muyou”) and the practical value of their expertise and services
to the state, society, and the people. They also tried to win social recognition of
their expertise and contributions by publishing influential adjudication hand-
books, collections of leading cases, and legal commentaries, often with admir-
ing prefaces by provincial officials. This is partly why so many editions of the
Qing Code in Ting Zhang'’s sample were produced by private legal advisors.

More research is needed to fully explain this, but the three chapters just
mentioned appear to show a trend of intensifying commodification and priva-
tization of legal knowledge. Commercial editions and private commentaries
on the imperial codes came to dominate the book market by 1800; litigation
masters and legal advisors were perceived as an increasingly serious threat to
imperial authority, thus provoking unprecedentedly strong legislative reac-
tions in the mid-eighteenth century. In contrast with their crackdown on liti-
gation masters, however, the Qing Court could do little to curtail the influence
of private legal advisors, testifying to the limits of imperial power in judicial
practice.

If the imperial authorities, legal specialists, and commercial publishers
all shaped public knowledge of the law, then fictional literature enjoyed its
own influence on popular understanding of the judicial system.!° The court-
case stories in drum ballad (guci) that circulated in North China in the late
Qing and Republican periods, as Margaret Wan tells us, exemplifies the gap
between official portrayals and popular imaginations of the legal system of the
time. A modern reader might expect to see the state law and justice prevail in
general in these popular stories, but the messages often turn out to be much
more subtle and ambivalent. It is true that these very popular drum-ballad
texts feature famous and incorruptible officials such as Judge Bao (Zheng) or
Judge Liu (Yong) who bring powerful or crafty felons to justice. But the heroic
images are frequently based on equally revealing details about official corrup-
tion, injustice, social inequity, and constitutional defects of the state or the
legal system. The ballads also dramatize the disjuncture between the ideologi-
cal propaganda and the commonsensical understanding of the law, morality,

10 For this, see also the three essays by James André, Daniel Youd, and Katherine Carlitz, in
Hegel and Carlitz, Writing and Law in Late imperial China, 189—260.
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power, and justice. Like jurists in real life, the model judges in the ballads also
struggle with the tensions between human sentiments and formal justice, and
between the law and morality. In this sense, they echo the findings of many
chapters in this volume.

In contrast with earlier ballads of this kind, the stories that Wan examines
places greater emphasis on realism and on the role of law in resolving griev-
ances, indicating “contested” or multiple visions of law and justice within the
same literary genre or anticipated audiences. Although copies of the imperial
law codes or legal treatises for specialists were important for understanding
judicial administration, Wan’s study shows that the court-case fiction in the
ballads, as artistic registers of popular sentiments, could also shape public
opinion, or even judicial practice when its visions of ideal justice came to con-
dition the readers’ attitude and approach to the legal system. Alongside other
recent studies, this chapter gives us glimpses of different articulations of law
and justice from what one finds in the official judicial archives or non-fictional
legal publications.

The popularity of these court-case ballads continued well into the
Republican period, since the yearning for social justice and exemplary offi-
cials naturally did not vanish with the collapse of the Qing dynasty. In fact, the
Republican judiciary even inherited personnel from the late Qing, although
the legal system had been restructured since the start of the New Policy reform
movement in 1902. Together with the Qing legal advisors, who were turned into
local judges or bureaucrats after 1911, a number of forensic examiners (wuzuo)
survived the changes in political regimes to play an active part in the “modern-
ization” of Republican China’s law and criminal justice.

Daniel Asen highlights the redefined roles of Chinese coroners in this
period. The shortage of forensic examiners trained in Western legal medicine
and anatomy made it necessary for the Republican judiciary to rely upon many
traditionally trained Chinese coroners, but the way the latter’s expertise was
treated changed over time as “modern” legal professionals played an increas-
ingly dominant role in administering justice. One can argue that earlier stages
of “professionalization” (more broadly defined) of jurists, legal advisors, or
litigation specialists were already seen in late imperial China, but what dis-
tinguished the professionalization in the twentieth century was an epistemo-
logical shift that often privileged foreign ideas and practices over indigenous
ones. Besides other trappings of modern professions, new conceptions of
professional expertise and qualification also took hold, giving greater author-
ity to judges, prosecutors, and police with the new educational background.
Nevertheless, utilizing the skills and expertise that were often passed down
from one generation to another as a hereditary profession, coroners were still
valued in the modern transformation of China’s law and justice. The coroners
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in Republican Beijing, as Asen’s study shows, illustrate how such an indigenous
system of specialized knowledge was incorporated or reconfigured amid the
changed terrains of epistemology and legal modernization. Although these
forensic examiners were still essential functionaries for Republican criminal
justice, they remained subordinate to other judicial officials and were bound
now by modern judicial procedures and legal concepts. This placed them in a
“productive” but “precarious” relationship with the latter at a time when the
scientific and evidentiary authority of their still-needed expertise was being
cast into serious doubt.

If the Qing and Republican authorities knew all too well the importance
of capitalizing on law or other specialized knowledge to shore up their power
and legitimacy, leaders of the newly founded People’s Republic of China
were even more acutely aware of what was at stake. Jennifer Altehenger’s study
demonstrates how the PRC government deployed mass campaigns of propa-
ganda to improve popular knowledge of and obedience to the Marriage Law
in the early 1950s. These mass campaigns were not as uniform or totalizing as
might be assumed, however. In fact, the propaganda cadres often struggled to
undo the damage caused by some of the campaign materials. People did not
always follow the official line, and it was not easy to communicate or control
the desired messages about the new law and the socialist political order. In
Altehenger’s analysis, we see how materials for popular legal education were
designed and monitored by government officials, publishers, and individual
authors. The linguistic simplification and wide promulgation of the law had
always been crucial for its efficacy in earlier periods, but this new socialist state
was far more aggressive and ambitious in trying to educate and reform the citi-
zenry. Illustrated booklets, primers, short stories, songbooks, comic cartoons,
poems, and operas all became part of the arsenal of the mass campaigners.
The principal message was to represent the new Marriage Law as essential for
harmonious families, gender equality, and free marriage, leading to a happy
and productive socialist society. For such purposes, the new state and society
were contrasted with the old, now recast as feudal and reactionary. At the same
time, the propaganda officials could adapt the language of Confucian classics
(otherwise dismissed as feudal) to promote the new Marriage Law. Altehenger
draws our attention to an inherent contradiction of this type of socialist mass
campaign: the people were mobilized to better understand their rights and
duties, but they were told to do so only within the limits dictated by the social-
ist party-state. Her investigation of the dynamics of the popularization of the
Marriage Law in 1950—53 illuminates the various challenges facing a govern-
ment that struggles to maintain control of the masses it has mobilized and
“awakened.”
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Most of the chapters that follow each are part of a larger project, so we
have no doubt that our contributors will further develop and elaborate their
analyses in the near future. While this volume may not be able to fully answer
all the interesting questions raised herein due to the space limitation, it is
our hope that our contributors’ engagement with these questions and their
fruitful dialogue with one another will continue the conversations about the
underlying issues and help carry forward the recent efforts among scholars of
China to rethink various aspects of the nature, history, transformation, and
legacy of late imperial Chinese law and legal culture. With the founding of
the International Society for Chinese Law and History in January 2014, we also
expect this volume to introduce a series of such publication projects based on
truly sustained international collaboration in order to better explore the inter-
sections of Chinese law and history from a variety of perspectives.
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PART 1

Meaning and Practice of Law






CHAPTER 1

Classifications of Litigation and Implications for
Qing Judicial Practice

Jianpeng Deng*
Translated by Li Chen and Yu Wang

Over the past few decades, historians of Chinese law have intensely debated
the nature of the legal system in imperial China, often focusing on whether
it made a distinction between civil and criminal law. Some historians have
characterized it as a system that “had all laws in one code” but “distinguished
civil from criminal law.”! Related to this is the ongoing debate on the nature
of Qing judicial administration and dispute resolution.? American scholar
Mark A. Allee held that Qing courts treated all civil cases as “trivial matters”
(xishi) and followed the same type of judicial procedure when adjudicating
“civil” and “criminal” cases.® This view has since influenced French scholar
Jérdme Bourgon.* However, Philip Huang has argued that county magistrates’

The author wishes to thank Chen Li, Wang Yaxin, Li Honghai, Chen Xinyu, and Yang Songtao

for their valuable advice, and the translators and editors. Responsibility for the article is the

author’s.
1 See Yang Yifan, “Dui Zhonghua faxi de zairenshi—jianlun ‘zhufa heti, minxing bufen’ shuo
buneng chengli *F #6301 700 IR LA RIS Ul A fig
%7, [Rethinking the Chinese Legal Tradition, and the Unfounded Theory of ‘No Separation
between Civil and Criminal Laws and All Laws in One Code’]” in Pipan yu chongjian: Zhongguo
fazhishi yanjiu fanbo L F 5 TG v VLA AT S 4k [Critique and Reconstruct: Study
of Chinese Legal History], ed. Ni Zhengmao {5t iF: /% (Beijing: Falii chubanshe, 2002), 145-99.

2 Important studies on this topic include Philip C.C. Huang, Civil Justice in China: Representa-
tion and Practice in the Qing (Stanford: Stanford University Press, 1996); Philip C.C. Huang
55 F and You Chenjun JUFRFZ, eds., Cong susong dang’an chufa: Zhongguo de falii, she-
hui yu wenhua WYRARSZE L e "D AR Ao 5 3CA [Starting with the Judicial
Archives: Chinese Law, Society, and Culture] (Beijing: Falii chubanshe, 2009); Matthew H.
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2000).

3 MarkA. Allee, Law and Local Society in Late Imperial China: Northern Taiwan in the Nineteenth
Century (Stanford: Stanford University Press, 1994), 4.
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handbooks evidenced a “distinct separation” between civil and criminal litiga-
tion that was absent “in theory” but present in practice.?

More recently, Zhang Xiaoye has suggested that as far as the Qing state
and society were concerned, a distinction between cisong and anjian was rec-
ognized. Cisong refers to lawsuits over household, marriage, land, and some
minor criminal matters. It was differentiated from anjian by the less severe
penalties imposed on the litigants at fault. This distinction differed qualita-
tively from the modern “civil/criminal distinction” in the sense that the former
operated not as a dichotomy but as a reflection of the Chinese juridical tradi-
tion of “arranging crimes by [different] punishments” ( yixing tongzui). There
was no strict boundary between cisong and anjian cases, and local officials had
significant discretion over where to draw the line.®

For Li Zan, another Chinese legal historian, Qing litigation was divided into
zhongqing (serious matters) and xigu (trivial matters), and this separation was
based not on any written rules but on the magistrates’ evaluation of the mag-
nitude of the matters at issue. This then gave the magistrates a lot of leeway in
deciding whether to treat the litigation as a trivial or a serious matter, depend-
ing on the final penalty rather than the nature of the legal case itself.” Li Zan
also thought that the Qing legal system used these two rather ambiguous con-
cepts, zhongqing and xigu, to classify legal cases and arrange the correspond-
ing judicial proceedings. For him, the Qing distinction between zhongqing
and xigu was not the same as that between criminal and civil cases in modern
Western legal parlance, because xigu also included cases of personal injury
and theft, which would be considered “criminal” in the modern sense.8

Japanese scholars have proposed another way of classification based on
ghouxian zili (magistrate’s self-managed cases) and mingdao zhongan (serious
cases involving homicide and robbery). Zhouxian zili refers to cases that

5 Huang, Civil Justice in China, 218—20.

6 Zhang Xiaoye 7K/, “Cong “zili’ dao ‘xianlii: dui qingdai ‘minfa’ yu ‘minshi susong’ de
kaocha M“H I B SHHEA R 5 RFFFATIHES [From ‘Self-Managed’
Cases to State Law: On Civil Law and Civil Litigation in the Qing],” Xueshu yuekan =y NJERL!
[Academic Monthly] 38, no. 8 (Aug. 2006): 139—47.

7 Li Zan Lk, “Xingmin zhifen yu zhongqing xigu: qingdai fa yanjiu zhong de fa ji anjian
fenlei wenti il &2 2> 5 G AN M AL 7L I S F 43 2 ) [Distinction
between Criminal and Civil Litigation and between Serious and Trivial Cases: Law and
Litigation Classification in Qing Legal Study],” Xinan minzu daxue xuebao VU 5 [R5 K2
224 [Journal of the Southwest University of Nationalities] 208, no. 12 (Dec. 2008): 194-97.

8 Li Zan, “Zhongguo faliishi yanjiu de fangfa, cailiao he xijie VA EHFFTM
Jiidi. MRy [Methods, Materials, and Details in the Study of Chinese Legal His-
tory],” Jindaifa pinglun IE A% VFE [Modern Law Review] 2 (Dec. 2009): 184-85.



CLASSIFICATIONS OF LITIGATION AND IMPLICATIONS 19

required no judicial review by superior officials unless the litigants appealed
the county magistrate’s decision. Most of these cases dealt with what would be
called civil disputes and minor criminal matters in Western legal parlance. By
contrast, mingdao zhong'an refers to cases that required automatic review of
the county magistrate’s decisions by superior officials, whether or not the liti-
gants decided to appeal. Accordingly, cases of mingdao zhong'an were decided
according to the formal written law, whereas cases of zhouxian zili were adju-
dicated based on the circumstances of the case and human sentiments and
reason.® In addition, these Japanese scholars maintained that different kinds
of legal cases, ranging from disputes over land boundary, debts, inheritance,
and breach of marital agreements to cases of affrays, injury, and homicide,
were all brought to the county government as the court of first instance before
they were reviewed by higher courts if necessary.1

These interpretations often differ from or even contradict one another.
Some of them are unduly influenced by modern Western legal categories and
thus do not reflect how imperial Chinese jurists understood the Chinese legal
system. It is true that the Qing legal system did not formally incorporate dis-
tinctions between “civil” and “criminal” law and their respective procedural
law. Nevertheless, the Qing government developed its own method of differ-
entiating types of litigation, one that suited the overall structure of its legal
system and judicial practice.!! Cases thus classified were handled according to
different procedures of adjudication and judicial review, and the classification
might even affect whether or not the judges should strictly apply the law. More
careful perusal of Qing legal texts raises a series of questions regarding the

9 Hiroaki Terada = I3 B, “Riben de Qingdai sifa zhidu yanjiu yu dui fa de lijie H 4%
(5 A AR S 0 (P 3% [Japanese Study of the Qing Judicial System
and Understanding of the ‘Law’],” in Ming Qing shigi de minshe shenpan yu minjian giyue
A3 I 3 1 B - 40 55 [ B) 3244 [ Civil Adjudication and Contracts in the Ming-Qing
Period], ed. Wang Yaxin - F#7 and Liang Zhiping 4%¥fi°* (Beijing: Falii chubanshe,
1998), 112.

10 Ibid., 115.

11 At the county level, Qing litigants brought an overwhelmingly large number of lawsuits
to the court and caused a lot of judicial backlog. For relevant statistics about the law-
suits at the county level, see Deng Jianpeng XS &8, Caichan quanli de pinkun: Zhongguo
chuantong minshifa yanjiu WP IZE N H EAE S SHEMTST [Deficiency
in Property Rights: A Study of Traditional Chinese Civil Law] (Beijing: Falii chubanshe,
2006), 107-8. Also see Fuma Susumu K5, “Ming Qing shidai de songshi yu susong
zhidu BV I A VANNT S PR 14§ [Litigation Masters and the Judicial System in the
Ming-Qing Period],” in Ming Qing shigi de minshi shenpan yu minjian giyue, ed. Wang
Yaxin and Liang Zhiping, 392—94.
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abovementioned debates: Was there really no significant difference between
the trial procedure for civil and criminal cases in Qing courts? Is it true that no
strict boundary existed between cisong and anjian? Is it true that the distinc-
tion between zhongqing (serious matters) and xigu (trivial matters) existed
only in the final penalties but not in the nature of the cases? Were zili (self-
managed) cases and mingdao zhongan (serious cases involving homicide and
robbery) brought to the county magistrates with no regard for their different
natures? To what extent did Qing magistrate handbooks evidence a distinct
separation between civil and criminal litigation?

Some of these questions remain underanalyzed, and examining them in the
context of the actual operation of Qing legal discourse and judicial practice
may illuminate other important issues related to Chinese legal history. For
instance, it could shed light on the debate between Shiga Shtzo and Philip
Huang about whether Qing officials adjudicated according to the law, or on the
debate among Zhang Weiren, He Weifang, and Gao Hongjun about whether
judicial decisions were predictable in late imperial China.!? The debate over
whether Qing officials adjudicated according to the law or sentiments and rea-
son can be reductive and misleading if we do not consider how different types
of legal cases were actually categorized and treated during the Qing period.
By studying the Qing Code, administrative handbooks, and judicial archives,
this chapter will first try to clarify the concepts, institutional structure, and
methods of Qing litigation classification. It then analyzes the government’s
approaches to different types of litigation and the litigants’ counterstrategies.
Finally, it discusses what types of cases must be decided according to the law
and why. Instead of continuing to debate whether late imperial China had an
indigenous tradition of civil-law jurisprudence or civil/criminal distinction, it
might be more fruitful to analyze how Qing jurists utilized and rationalized
their own ways of differentiating legal cases and what that tells us about the
Qing judicial system. This may lead to some different and potentially more
helpful perspectives on the ongoing debates over late imperial Chinese law.

The Basic Framework of Litigation Classification

Preliminary attempts to organize legal cases into different categories had
already existed before the Qing dynasty. Administrative handbooks published

12 For a summary of these debates, please see Deng Jianpeng X/, “Qingdai zhoux-
ian songan de caipan fangshi yanjiu V& UM LA 2 134 77 ST [A Study of the
Adjudication of Qing County-Level Litigation] Jiangsu shehui kexue {193 41o3F}5:
[Jiangsu Social Science] 232, no. 3 (May 2007): 97-104.
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in the late Ming advised officials to separate “major cases from minor cases”
(daxiao shi), which would be subject to different procedures, ways of adjudica-
tion, and schedules. Ming administrator Jiang Tingbi of the Jiajing reign (1522—
66) pointed out that when dealing with different kinds of cases, local officials
“should promptly conclude or dismiss minor cases (xiaoshi) and carefully
examine major cases (dashi) without taking litigants into custody in all cases.”3
While “major cases” involving homicide or robbery were sent to the relevant
department ( fang) of the county yamen (i.e., government office) to summon
the parties concerned, “minor cases” that involved household issues, mar-
riage, or affrays should be concluded promptly.'# Jiang also suggested that legal
complaints not be forwarded to the clerks or subofficials of the county yamen
because the latter might attempt to extort money from the litigants. Instead,
minor cases should be forwarded to the local residents who served as hun-
dred captains (lizhang) or household heads (huzhang) for resolution; the local
people understood the circumstances and would not dare to extort money.!> In
Jiang’s words, “cisong should be sent to the hundred captains to summon the
concerned parties and report the results [to the government]. Only complaints
about major cases (dashi) should be accepted,” and the parties would then be
requested by the local officials to appear before the court. The judgment would
be rendered only after the relevant evidence had been obtained. “If it involved
serious matters (zhongqing) such as homicide, robbery, or a faked seal, etc.,
the case should first be reported to the superior authorities.”'® This view reso-
nated with that of Wu Zun ( jinshi or metropolitan degree, 1547), censor of the
Henan circuit in the late Ming dynasty. According to Wu, “if the court accepted
the plaint in a cisong case, the court should ask the relevant hundred captain
rather than the yamen runners to get [the litigants and witnesses].”!” For major
cases involving homicide or robbery, the suspects might be dangerous and
should be apprehended by the yamen runners. Wu also held: “Except for those
involving homicide, robbery, rape and fraud, let the litigants do it if they want
to settle a dispute over issues of household, marriage, and land outside the
court.” In contrast with homicide and robbery cases, which must be reviewed

13 Jiang Tingbi ¥§1LEE, Pushan Jianggong zhengxun IS ABU [Administrative
Advice of Magistrate Jiang], in Guanzhenshu jicheng 74 A% [Compendium of
Administrative Handbooks], ed. Guanzhenshu jicheng bianzuan weiyuanhui (Hefei:
Huangshan shushe, 1997), 2: 3.

14  Ibid.
15  Ibid.
16 Ibid., 13.

17 Wu Zun %%, Chushi lu ¥)1l:5% [Records for Novice Officials] (1629), in Guanzhenshu
Jicheng, 2: 52.
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by superior officials after the preliminary adjudication, local officials had the
power to allow the litigants to privately settle “minor cases” such as household
or marriage disputes.!8

Thus, one may conclude that the idea and practice of separating out differ-
ent kinds of lawsuits and then treating them accordingly in judicial admin-
istration had taken shape by the mid-sixteenth century and continued into
the Qing. During the process, the term cisong (or xigu or xishi) came to refer
to lawsuits over household, marriage, and other kinds of (what we nowadays
would call) civil cases, whereas the term anjian (or zhongqing or dashi) was
used to refer to more serious criminal cases, including homicide, robbery, and
so on. It is in this sense that I will use these two terms to discuss how different
kinds of litigation were classified in the Qing. Accordingly, Qing legal cases can
be roughly divided into cisong and anjian, although their usages in this regard
were not universally agreed upon among Qing jurists and administrators.

The statute on “Bypassing the Proper Court” ( yuesu) in the Qing Code stipu-
lated: “Every cisong brought by a military person or a civilian must start from
the lowest government office before moving to a higher one [according to the
judicial procedure]. If someone bypasses the proper authorities and brings a
lawsuit directly to a higher office, the complainant will receive 50 strokes of the
light bamboo.” The interlinear commentary, which provided a legally binding
clarification of the preceding statutory language, then stated: “One is permit-
ted to bring the plaint to a higher official only if the lower official with juris-
diction has refused to accept it or has handled it improperly.’® Here the term
cisong was used as a generic term to refer to all types of litigation. This was
close to the usage in the Placards for Instructing the People ( Jiaomin bangwen)
of the early Ming, which stated: “Many people in places like Zhejiang and
Jiangxi love to bring cisong, and even if only minor matters are at stake, they
refuse to drop it but would rather travel to the imperial capital to complain.”20
Nevertheless, the Qing Code also provided: “For any anjian brought to the capi-
tal by subjects from other provinces, if the county official has judged unfairly
and if his superiors including the provincial governors have then refused to

18 Ibid.

19 Tian Tao 7% and Zheng Qin #8Z, eds., Da Qing liili N 1445] [The Great Qing Code]
(Beijing: Falii Chubanshe, 1998), 473.

20  Liu Hainian X4 and Yang Yifan #— L, eds., Zhongguo falii dianji jicheng '
S Y RRESIE 240 [Compendium of Rare Chinese Law Books], yibian L% [Series 2]
(Beijing: Kexue chubanshe, 1994), 1: 639. For similar examples, see Tian and Zheg, Da Qing
liili, 490—93; Bao Shichen 11, Qimin sishu 55 VYA [Four Ways of Governing the
People] (Beijing: Zhonghua shuju, 2001 (1846)), 252—53.
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accept the appeal or judged [the case] incorrectly, or if the case has not been
reviewed by the provincial governors but indeed involves serious matters, the
Ministry of Justice (Xingbu) and the Censorate (Duchayuan) should verify
the circumstances and memorialize the throne for a decree to handle it” The
term anjian here obviously referred to serious criminal cases such as homi-
cide and robbery because the next passage of the statute continued: “If the
complaint [brought to the authorities in the imperial capital] is about a xishi
(“minor”) dispute over household, marriage, and land, it must be dismissed
and the complainant must file the complaint with the local court with proper
jurisdiction and be punished for having bypassed it.”?! Different judicial pro-
cedures were thus applied to xishi (or cisong) and anjian here: the latter could
be appealed to the Ministry of Justice and the Censorate in the imperial capi-
tal and be adjudicated by them with the emperor’s approval, but the former
had to be decided first by the local officials, and those who bypassed the local
courts would be punished.

Moreover, different types of litigation also involved different procedures
and penalties. One Qing commentator described these differences quite accu-
rately: “In other provinces [outside the imperial capital], they are known as
anjian if the proposed penalty [in a case] is more severe than taking away the
offender’s civil-examination degree or than penal servitude or beating with
the heavy bamboo, or if the proposed penalty and case record must be
reviewed by the Ministry of Justice, or if the case is delegated by a superior
office and its judgment has to be reported back to the latter” By contrast,
“those self-managed cases and all disputes over issues of household, marriage,
debts and affrays that may incur punishment of beating with the light bamboo
or wearing a cangue, are called cisong.” In other words, anjian referred to cases
that were liable for punishment more severe than beating with the heavy bam-
boo or penal servitude and, procedurally, had to be reported to the Ministry of
Justice or a superior government that had assigned the case to the lower-level
office. Cisong referred to less serious offences and “civil” disputes that involved
punishment lighter than wearing a cangue or beating with the bamboo.22

Although people might use different terms to refer to these two types of
litigation, their respective scopes were quite clear. In numerous Qing official
documents, cisong was understood to mean disputes over land, household,
marriage, and the like. In the fifth year of the Yongzheng reign (1727), Sichuan

21 Based on a substatute proposed by the Censorate in 1769. See Wu Tan 1%, Da Qing liili
tongkao jiaozhu K418 %4474 [The Great Qing Code with Comprehensive Notes
and Annotation] (Beijing: Zhongguo zhengfa daxue chubanshe, 1992), 873.

22 Bao, Qimin sishu, 251-52.
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Governor Xiande memorialized: “Seven or eight out of ten cisong in Sichuan
concern land and one cannot adjudicate them without measuring the land.”?3
Wang Huizu, a famous private legal advisor (muyou) in the Qianlong period
(1736—95) and once a county magistrate in Hunan, also observed: “Not even
half of the cisong really need be adjudicated. The litigants launched lawsuits
on the spur of moment over quarrels between neighbors or trivial conflicts
among family members.”?* These remarks suggest that the abovementioned
distinction between cisong and anjian was already well recognized among
some Qing local administrators by then.

Moreover, anjian (zhongqing) or serious cases concerning homicide and
robbery could be brought to the court at any time, whereas plaints about
cisong or minor disputes could be submitted only on certain designated days.
In 1817, the Zhejiang provincial judge announced a rule: “Except for homicide
and robbery which can be reported any time, all the other cisong cases can
be brought to the court only on the designated days.”?> Otherwise, just as the
Danshui sub-prefect in Taibei declared in 1883, plaints that were not submitted
on the designated days would be rejected.26 The Qing Code did not standard-
ize the days for receiving plaints every month, but local officials frequently
did that. Different jurisdictions therefore often had different days for receiv-
ing plaints. The Imperially Approved Rules for County Magistrates, distributed
by the Yongzheng Emperor to all county magistrates, maintained that “county
officials should not limit the receipt of plaints only to the third, sixth, and ninth
day [of every ten days in each month].”? The Provincial Regulation of Fujian,
however, threatened to punish those who “did not observe the designated days
for submitting their plaints.”28

Cisong and anjian were also handled by different departments (fang)
of the local yamen. Most Qing county yamen, modeled after the six minis-
tries in the central government, had six departments, in charge of personnel,
revenue, rites, military, public works, and law/punishment. Different county

23 Qingshi gao 5 27 [A Draft History of the Qing], 294: 10340.

24  Wang Huizu VEWEHH, “Zuozhi yaoyan #AVA247 [Medicinal Words for Assisting
Governance),” in Wang Huizu, Wang Longzhuang xiansheng yishu ¥FJ¢ 14 E 151
[Works Bequeathed by Wang Huizu] (Shenjiantang, 1871), in Guanzhenshu jicheng, 5: 317.

25 Zhizhe chenggui (1837), juan 8, in Guanzhenshu jicheng, 6: 656.

26  The Dan-xin Archives, No. 22609-32, microfilms at the Columbia University East Asian
Library.

27 Tian Wenjing HI 3%, Qinding xunchi zhouxian guitiao € Y M EL B4k [Imperially
Approved Instructions for County Magistrates] (Hunan Hehuachi shuju, 1875), 13.

28  Fujian shengli#5 %44 ] [Provincial Regulations of Fujian] (Taiwan: Datong shuju gongsi,
1997), 971
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yamen might differ somewhat in the setup of the departments. Philip Huang
found that in late Qing Xinzhu county, Taiwan, “cases concerning debts, land,
marriage, etc. were sent to the giangu advisor while cases about theft, robbery,
affrays and gambling were sent to the xingming advisor” in the county yamen;
the division [of labor] corresponded with that between the departments of
revenue and punishment.? In Ba county of the Qing period, “the department
of rites was responsible for disputes over the ancestral hall and temple, house-
hold, debt, marriage, and medicinal herbs. The department of punishment was
responsible for cases of homicide, robbery, rape, prostitution, banditry, elop-
ing, violence, and personal injury. The department of revenue was responsible
for matters concerning land and house sales, grain, tax, mortgage and leasing,
and wine levies.”39 Hence, it seems clear that during the Qing period, it was the
department of revenue (or sometimes the department of rites as well) that was
in charge of cisong, while the department of punishment handled anjian. Of
course, yamen runners of the six departments sometimes overlapped in their
case assignments, and that could cause competition among them for the case
assignments and thus the litigation fees.3!

Influenced by the distinction between different types of litigation, muyou,

)y«

as the local officials’ “private legal advisors,” had division of labor among them-
selves. There were many types of muyou but the most important ones were
criminal (xingming) and civil or fiscal (giangu) muyou. The former focused on
cases related to crimes, social order, and violation of “proper human relation-
ships” (gangchang); the latter focused on civil disputes.3? Their duties over-
lapped in some cases, however. According to Wang Youhuai, a famous legal
specialist during the Qianlong reign and compiler of Chongkan buzhu xiyu-
anlu jizheng, if the cause of action concerned land, house, debt, sale of assets,

taxation, or contract, the case should be handled by the giangu advisor. If the

29 Huang, Civil Justice in China, 198—222.

30 Qingdai Baxian dang’an huibian (Qianlong chao) i X L EL RS SV 4w (W2 % 97]) [ Collec-
tion of Qing Records from the Ba County Archives (the Qianlong Reign)], comp. Sichuan
dang’anguan (Beijing: Dang’an chubanshe, 1992), 2—3.

31 For detailed analysis, see Deng Jianpeng X% /l%, “Cong lougui xianxiang dao fading
shoufei: Qingdai songfei zhuanxing yanjiu MFPHIIL G 2k W o : TEARIA TR LT
TiJF4% [From Customary Fees to Legal Charges: On the Transformation of Qing Litigation
Fees),” Zhongguo zhengfa daxue xuebao T E B K554 [Journal of the Chinese
University of Politics and Law] 18, no. 4 (July 2010): 5-23.

32 SeeGao Huanyue ¥t /7, Qingdai xingming muyou yanjiu 15 {0 4 %% K WEFL [A Study
of Qing Xingming Advisors] (Beijing: Zhongguo zhengfa daxue chubanshe, 2000), 36—40;
Li Chen, “Legal Specialists and Judicial Administration in Late Imperial China, 16511911,
Late Imperial China 33, no. 1 (June 2012): 3—4.



26 DENG

cause of action had to do with an affray, adultery, fraud, a fight over a graveyard,
marriage, or violation of proper human relationships, the case should be han-
dled by the xingming advisor.33 As a result, a number of popular administra-
tive handbooks, such as Xingmu yaoliie and Zhaojie shuo, instructed xingming
advisors on how to deal with serious criminal cases such as robbery, homicide,
and affray but said very little about civil lawsuits, or cisong.3* This was also true
of the many collections of cases decided by the Ministry of Justice that were
published in the mid and late Qing period, including Lian quanji, Boan hui-
bian, and Xing'an huilan.3> As proper handling of such serious (criminal) cases
was considered crucial to the evaluation and promotion of local officials, such
books were quite popular, whereas handbooks on the adjudication of less seri-
ous (civil) disputes were relatively few.

Bureaucratic and Popular Responses to Different
Types of Litigation

Qu Tongzu observed that besides the maintenance of social order, the most
important duties of Qing county magistrates were tax collection and judicial

33 See Wang Youhuai - X, “Ban'an yaoliie /)55 2iH [Essential Advice for Handling
Cases],” in Guanzhenshu jicheng, 4: 770. [ Translators'note: Wang Youhuai’s handbook was
actually copied from Bai Ruzhen'’s xingming yide. See Li Chen, “Zhishi de liliang: Qingdai
muyou miben he gongkai chuban de liixue zhuzuo dui qingdai sifa changyu de yingxiang
FIAR B g8 3 A AR AN 22 T H RSP 2 35 AR 3 A ) 9 3 38 53 i
[Power of Knowledge: The Role of Secret and Published Treatises of Private Legal Specialists
in the Qing Juridical Field),” Zhejiang daxue xuebao Wil K%K [Journal of Zhejiang
University| 45, no. 1 (Jan. 2015)]

34 “Xingmu yaoliie JH| %522l [Essentials for Xingming Advisors],” in Rumu xuzhi wuzhong,
533-630; “Zhaojie shuo 1 fi# 13t [On Obtaining and Forwarding Confessions],” in Ming Qing
gongdu miben wuzhong Wi A JERMAATLR [Five Secret Administrative Handbooks
from the Ming and Qing], ed. Guo Chengwei $FFffi and Tian Tao HI¥% (Beijing:
Zhongguo zhengfa daxue chubanshe, 1999), 551-644; Bai Yuanfeng [ JTGU4, Qintang bidu
ZEt 132 [Required Readings for the Court Room| (Yunxiangtang cangban, 1840); Wan
Weihan J74E#, “Muxue juyao 42225 % [Key Points for Private Advisors],” in Rumu
xuzhi wuzhong, n-105; Wang Youhuai, “Ban’an yaoliie.”

35 See, e.g, Zhigiang Wang, “Case Precedent in Qing China: Rethinking Traditional Case
Law;,” in Columbia Journal of Asian Law 19, noa (Spring-Fall 2005): 327-32. Also see
Quan Shichao 4=}, Zhang Daoyuan 5KiE {5 et al,, eds., Boan huibian 35 4
[A Collection of Reversed Cases] (Beijing: Falii chubanshe, 2009 [reprint]); Zhu Qingqi
LRI et al,, eds., Xingan huilan quanbian WY 424 [A Complete Collection of
Criminal Cases] (Beijing: Falii chubanshe, 2007 [reprint]).
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administration. Judicial administration was tied closely to social order and
was a major factor in evaluating the performance of local officials. The fact
that how they handled cisong and anjian were weighed differently in their
evaluation affected county magistrates’ approaches to, and their allocation of
time and efforts between, those two types of litigation. Zhang Wuwei, a Qing
county magistrate in Jiangxi during the Jiaging (1796-1820) period, wrote from
personal experience: “Cases of homicide and robbery must be handled with
great care and confidentiality and are often tried in the inner hall or side room”
instead of the front hall of the yamen. Except for the staff members assigned
to the case, even runners of the same yamen should not be allowed to stand
by during the hearing “because neither they nor the public were supposed to
hear the results of the case immediately.” This was in contrast with the way in
which a cisong (or minor dispute) was handled, for which even the exact time
of a scheduled court hearing would be specified in a public advance notice.3¢

Bao Shichen (1775-1855), a famous Qing scholar and once a county magis-
trate in Jiangxi, succinctly summarized how many of his contemporaries prob-
ably viewed these two types of legal cases:

Judicial officials in other provinces [than Beijing] are aided by muyou.
The latter are mostly devoted to protecting the host officials’ performance
evaluation (baoquan juting kaocheng) and therefore focus their attention
on anjian (serious cases) while being careless about cisong since they are
self-managed matters of the office. ... As far as I know, although [the for-
mer kind of cases] affect people’s conviction and punishment, there are
only a few of them in a county each year and the damages will be limited
even if they are not handled properly. With regard to cisong, however, the
court in a busy and populous county may receive more than one hundred
plaints on a single day.

Additionally, there are those who bring their lawsuits to the officials by
stopping their sedan on the road or by hitting the drum in front of the
yamen gate. As a result, cisong outnumber anjian by a hundred times and
if they are hastily concluded or left unresolved for too long, they can
affect every household. The officials who process cisong lawsuits promptly
are loved by the people and those who are good at resolving anjian (or
serious cases) are favored by their superiors. All county magistrates want
to win the heart of their superiors; there are many who may be considered

36  Zhang Wuwei 7K F1.25, Weinengxin lu A BE5 5% [A Record of the Unbelievable] (1807p),
Juan 1, in Lidai panli pandu JJ3£8 11415 5 [ Cases from Various Dynasties], ed. Yang Yifan
#)— M and Xu Lizhi £ 7.7 (Beijing: Zhongguo shehui kexue chubanshe, 2005), 9: 504.
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capable officials by their superiors but are hated by the people. That is
because the officials consider cisong irrelevant to their performance eval-
uation and disregard the hardships of the people, or because the officials
choose to oppress the people at will after they have won their superiors’
trust....In recent years, provincial governors have all realized that hear-
ing cisong promptly should be the top priority for purposes of caring for
the people and that leaving these lawsuits unresolved is a main cause of
people’s hardships. So they have issued numerous orders to subordinate
officials to clear up the judicial docket...but local administrators have
treated such decrees as empty words and those officials commissioned
[by the provincial governors] for that task also failed to do any better than
sit idly in the prefectural yamen.3”

What Bao Shichen described was quite typical in his time. Anjian had to go
through a series of trials and reviews to reach the provincial governor, gover-
nor general, or even the emperor. In this process, local officials’ decisions were
monitored by their superiors, and the resulting performance evaluation would
affect their career prospects. As local officials’ private advisors, muyou were
more likely to dedicate their efforts to dealing with these major cases. By con-
trast, cisong were managed by the local officials and freed from the mandatory
reviewing process. Even though the county officials might be asked periodi-
cally to report how they had handled these less serious lawsuits, they had vari-
ous ways of concealing the number of the unresolved lawsuits. For example,
Fan Zengxiang (1846—1931), then Shaanxi provincial judge, criticized his subor-
dinates as follows: “Most of the monthly reports [of cisong] listed two or three
lawsuits at most. T have worked in the lower courts. Do you think I have no idea
how many cases a county yamen would receive every month?...Some of the
incompetent, cunning magistrates...have not only underreported but also
reported no case at all.”3® Since local officials’ evaluation and career success
were determined more by how they handled anjian than by how they resolved
cisong, it is not surprising that they might choose to neglect the latter and that
the officials valued by their superiors could be disliked by the people.

The different attitudes of local officials towards cisong and anjian, espe-
cially their tendency to take the former less seriously, led litigants to adopt
counterstrategies. It had already been pointed out in the Ming period: “Trivial
matters are not actionable in the court. People who are obsessed with their
own grievances would exaggerate the significance of the matter or bring the

37  Bao, Qimin sishu, 252.
38 Fan, Fanshan zhengshu, juan 12, in Guanzhenshu jicheng, 10: 259.
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complaint to the superior yamen. People often try to make the case appear
more serious than it is in order to get the government to hear it, so [officials
should] be careful to detect this.”3® In the centralized Qing bureaucracy, the
evaluation of local officials was primarily determined by criteria relating to
their duties in support of the dynastic rule. The Qing Code provided differ-
ent punishments for officials who mishandled different types of legal cases.
According to the statute on “Failure to Take Action on Accusations” in the Qing
Code, officials who refuse to receive an accusation of rebellion or high treason
would receive the punishment of 100 strokes by the heavy bamboo and 3 years
of penal servitude; not receiving accusations of petty treason (e’ni) would be
punished with 100 strokes of the heavy bamboo; not receiving accusations of
homicide or robbery would be punished with 8o strokes of the heavy bam-
boo; not receiving cases of affray, marriage, land and household should have
the punishment of the offenders reduced by two degrees and up to 8o strokes
of the heavy bamboo0.4° In comparison with cisong, those anjian involving
homicide, robbery, rebellion, disobedience, and so on seriously threatened
the imperial order and so how well local officials handled them significantly
affected their performance evaluation. In addition, county magistrates were
not allowed to delegate their staff members to adjudicate litigation. Whereas
officials would forfeit their salaries for one year if they asked the local commu-
nity heads (xiangbao and dibao) to conclude cisong disputes, they would suffer
the more serious penalty of demotion by three grades if they asked them to
investigate and report on crucial circumstances of homicide, robbery, or other
serious cases.*! Under the same statute, a substatute enacted in 1725 did state
that “local officials should be impeached by their superiors if their intentional
delay in processing self-managed cisong cases caused litigants to wait long and
lose time and jobs or made women or the innocent suffer or even sell their
wives and children.”*2 However, these legal commands could not prevent local

39  Jiang, Pushan Jianggong zhengxun, 12.

40  Tian and Zheng, Da Qing liili, 478. The offense of e’ni 3%l meant beating or murdering
one’s (or one’s husband’s) grandparent, parent, uncle, or aunt.

41 Yao Yuxian BNVZ and Hu Yangshan {11, eds, Da Qing liili huitong xinzuan
IG5 %E [New Comprehensive Compilation of the Great Qing Code]
(Taibei: Wenhai chubanshe, 1987), 2945; Deng, “Qingdai Zhouxian song’an de caipan
fangshi yanjiu”; You Chenjun JCRIR, “Qingdai jianyuexing sifa tizhi xia de fjian song’
wenti: Cong caizheng zhiyue de jiaodu qieru ¥ {7 £ 284 =] VE AN 1) g in) B —
MIF BRI 218 4 DI [The Tssue of Litigiousness in the Condensed Qing Judicial
System: From the Perspective of Fiscal Constraints],” Fashang yanjiu 15 W57 [Studies
in Law and Business] 148, no. 2 (March 2012): 154—60.

42 Tian and Zheng, Da Qing liili, 479.
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officials from overlooking cisong disputes; relatively few officials were actually
punished for failing to conclude these disputes properly or promptly. As noted
earlier, a litigant had to overcome more obstacles to get a court to accept a
cisong accusation than an anjian one, including the different page limits for
plaints in these two types of cases.

Under such circumstances, nonviolent disputes between private individ-
uals were more likely to be overlooked by the imperial legislators and judicial
authorities. In order to protect their own interests, litigants frequently exagger-
ated the nature of the dispute and might even distort a civil dispute to make it
appear like a criminal case to attract the judge’s attention.*3 At the same time,
their plaints employed such [sensational] phrases as “crying for investigation,”
“begging for investigation,” “kowtow for a hearing,” and “please pity me and
punish [the accused]” to appeal to the officials’ sympathy and have their com-
plaint accepted.** This practice existed throughout the Ming and Qing periods.
The fact that many “secret handbooks for litigation masters” (songshi miben)
were fond of teaching litigants to use flamboyant language to draft their plaints
had a lot to do with this legal environment.#> Unlike the handbooks for pri-
vate advisors, those for litigation masters not only provided detailed advice on
how to write a charge and how to litigate about homicide and robbery but also
included equally detailed instructions on cisong. For example, besides discuss-
ing homicide cases, Xiaocao zhijunshu analyzed how to litigate in disputes over
marriage, affrays, debts, real estate, succession, and graveyard.*¢ The same is

43 For more about this, see Deng Jianpeng XS#:MY, “Qingdai minshi gisu de fangshi
AR TR IR 77 20 [Ways of Launching Civil Litigation in the Qing],” in Zhongguo
wenhua yu fazhi TIEC 575G [Chinese Culture and the Rule of Law], ed.
Zhongguo faliishi xuehui "1 [EV:H 81 %% 4% [Chinese Legal History Society] (Beijing:
Shehui kexue wenxian chubanshe, 2007), 292—310.

44  For examples of plaints using such language, see Tian Tao H#, Xu Chuanxi V{£4E,
and Wang Hongzhi T-%:1fi, eds., Huangyan susong dangan ji diaocha baogao 5’5
AP S S M AE 42 [The Judicial Archives of Huangyan and a Field Report] (Beijing:
Falii chubanshe, 2004), 41; Wang Zhaowu WA, Wancheng suzhuang Ji 7RIk
[Plaints from Wancheng] (Nanning: Guangxi renmin chubanshe, 2008), 3.

45 See Deng Jianpeng XSH:S, “Songshi miben yu qingdai suzhuang de fengge
AR A 553 AR VR IR AR [Secret Handbooks for Litigation Masters and Format of
Qing Plaints],” Zhejiang shehui kexue WiiT.#123F}* [Zhejiang Social Sciences]i22, no. 4
(July 2005): 71-75.

46 See Wolongzi iME T, Xiaocao zhijunshu 7 & 204 K [The Art of Xiao He and Cao Can
to Assist the Ruler]. undated.
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true of another influential handbook for litigation masters, Toudan han.*” All
these handbooks more or less agreed that litigants should exaggerate to some
extent in describing their cause of action so as to attract the judge’s attention.
This shared tendency among the litigation masters and litigants, as reflected
in the judicial archives, was a reluctant but coordinated response to the state’s
passive treatment of cisong.

Some scholars outside China have recently questioned Max Weber’s repre-
sentation of traditional Chinese law and argued that there were far more serious
limitations to Chinese officials’ arbitrariness in adjudication than Weber ever
acknowledged. Such limitations were not derived from “a sacred tradition” but
from codified laws and restrictions on the conduct of judicial officials. In fact,
more legal expertise was also required and manifested in imperial China’s judi-
cial administration than Weber realized. Chinese litigants were not just passive
victims of a totalitarian regime.*® This revisionist understanding was based
on the formal state law, including the Qing Code, which had clear provisions
restricting officials’ arbitrariness in judicial administration.*® Indeed, some
scholars have argued that by the Qing period, the dynastic law was highly ratio-
nalized and sophisticated. This does not mean that it was unusual to find offi-
cials adjudicating arbitrarily, however. For example, Zhang Jixin, a prefect and
then lieutenant governor who served in Shanxi, Shaanxi, Fujian, Sichuan,
and Guizhou provinces during the Daoguang and Xianfeng reigns (1820-61),
claimed that some county magistrates left all cisong disputes unprocessed,
that his predecessors in Shanxi never held trials and therefore had cases piled
up like a mountain, and that witnesses in cisong were jailed in Sichuan, suffer-
ing from the application of judicial torture at will.>° At the same time, other
Qing scholar-officials criticized those tendencies. For instance, Zhang Wuwei
noted that officials who “generally attached importance to homicide and rob-
bery cases and slighted cisong” failed to realize that the former happened only
occasionally while the latter were “frequent occurrences among the people.”>!
Fang Dashi echoed this: “Litigation over household, marriage, land, debts,

47  See Buxiang zi #MH, Xiangjian Buxiangzi yuanben xinjuan toudanhan i #MH
F IR ASHT 5% JIHFE [Original Edition of Newly Printed Toudanhan (or Scary Strategies)
by Buxiangzi of Hunan], undated.

48  See Robert M. Marsh, “Weber’s Misunderstanding of Traditional Chinese Law,” American
Journal of Sociology 106, no. 2 (Sept. 2000): 298.

49  Tian and Zheng, Da Qing liili, 579—602.

50  Zhang Jixin 5K4E5%, Daoxian huanhai jianwenlu T8 3T W.[5) 5% [Things Seen and
Heard as an Official in the Daoguang and Xianfeng Eras] (Beijing: Zhonghua shuju, 1981),
45, 95-97, 101, 104, 112.

51 Zhang Wuwei, Weinengxin lu, 504.
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theft, and so on might be deemed trivial matters (xigu) by the government
but were not trivial to the people whose interests were immediately affected
thereby.” Conscientious officials could not focus only on the few major cases
(i.e. zhongqing anjian) while ignoring the many so-called minor disputes in
a county.>2

Litigation Classification and the Grounds for Adjudication

How cisong and anjian were adjudicated could also differ significantly in judi-
cial practice. According to the Qing Code, when reviewing anjian, provincial
governors must carefully examine the records to make sure that the punish-
ment matched the offence and then report the decision to Beijing. Officials
would be impeached if they distorted the law or made a serious mistake in
adjudication, such as sentencing a capital offender to military exile or giving
a death sentence to an offender punishable by military exile. Officials would
be excused if the sentence was just a bit lighter than the due punishment,
if the cited law was not perfectly appropriate, or if only a mistake or negli-
gence was involved, as long as the officials had not acted for illicit purposes
and the punishment for the wrongfully convicted person was below military
exile.53 Theoretically, once a case came under judicial review, the initial judge
and subsequent reviewers were also under scrutiny by their superiors up to the
emperor himself. Therefore, county magistrates as well as provincial governors
had to follow the law when deciding anjian to avoid legal liabilities.

Over the past twenty years or so, legal historians such as Shiga Shuzo, Philip
Huang, Zhang Weiren, and He Weifang have debated whether legal cases in
traditional China (especially in the Qing period) were decided according to the
law. That question might be better addressed by examining how Qing jurists
felt about the application of the law. Fang Dashi (1821-96), Zhili provincial
judge and then Shanxi lieutenant governor in the Guangxu reign (1875-1908),
observed that not all self-managed cases of cisong had to be decided strictly
according to the Qing Code. The magistrate might decide the case in light of
the circumstances, reason, and local customs, although he should know what
statute or substatute was applicable to the case and make sure that the judg-
ment was not inconsistent with the applicable law. Otherwise, the magistrate
was unable to explain his decision to his superiors if the case was appealed and

S =

52 Fang Dashi, Pingping yan “V-*F-75 [Ordinary Words] (Zizhou guanxie, 1892), juan 3, in
Guanzhenshu jicheng, 7: 675.
53  Tian and Zheng, Da Qing liili, 596.
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sent back.5* Of course, reference to specific provisions of the Qing Code was
impossible when self-managed minor disputes concerned civil and commer-
cial matters that were not covered by existing statutes during the late impe-
rial period. Views similar to Fang’s were quite common throughout the Ming
and Qing dynasties. For example, a late Ming litigation handbook, Erbi keng-
ing, suggested this solution: “Assuming that it does not involve a junior family
member accusing a senior relative in violation of the legal prohibition (gan-
ming fanyi), the plaint for a dispute over family property will be good enough
if it articulates the argument clearly and coherently and there is no need to
cite specific legal provisions.”>> When dealing with cisong, local officials gener-
ally focused not so much on clarifying and protecting the two parties’ rights
and interests as trying to settle the disputes in such a way as to be acceptable
to both parties. As a result, the formal state law might be referred to but not
necessarily treated as binding. As an official honored by the Kangxi (1662-1722)
Court as the best minister from the Confucian School of Principle (lixue), Lu
Longgqi and his approach to cisong litigation might represent the mainstream
practice among the officials of his time. He wrote:

When the litigants are summoned, [I] try to persuade them like this: “You
two sides are relatives, acquaintances or neighbors and you have been
close to each other. Now, you have brought the lawsuit about a trivial
dispute over household, marriage, land, or debt just because you got mad
for the moment and cannot let it go. But what you do not know is that
once the lawsuit starts and before any decision can be made, you have
to pay the yamen clerks for the paperwork... and it costs your time and
interrupts your work since you have to wait in the county seat. Once
the case is adjudicated, there will be a winner and a loser, which turns
local allies into enemies and has exhausted all your limited wealth...
[I] then show them the statutory provisions and say: “As in this case, the
accused should receive strokes by the bamboo according to the Code. But
that statutory penalty will not be applied to those who are reasonable.
X should bow down to Y and admit fault...If you both agree, you can
submit an agreement to settle this case.” More often than not.. . [the two
sides] would restore their relationship like before.56

54  See Fang Dashi, Pingping yan, juan 2, in Guanzhenshu jicheng, 7: 653.

55  Juefei Shanren Hi3EILI N, “Erbi kenqing JH4E /% [Essentials for Writing Plaints],”
annotated by Qiu Pengsheng L8242, Mingshi yanjiu W 29T [Ming Studies], no. 13
(Dec. 2009): 244.

56  Wu Zhichang %4R 5, Xu kechuang xianhua 2277 1 [Continued Casual Words
at a Guest Room], in Zhou Hongxing J141¥%, Zhongguo lidai fazhi zuopin xuandu
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The rationale underlying Lu’s passage worked like this: Socially, since the liti-
gants were relatives or friends, they should tolerate each other in disputes over
household, marriage, land, and other minor issues. Economically, it cost both
parties a lot of money and time and antagonized them once the lawsuit was
started. Legally speaking, the party at fault would be punished with the bam-
boo but could be exempted from that if the two sides agreed to settle the case
before trial. Therefore, by allowing the litigants to compare the costs and ben-
efits of pressing or settling the lawsuit, the magistrate got the disputes resolved
[without strictly applying the state law]. In a Qing collection of official doc-
uments [left by legal advisor Wu Hong], Zhishang jinglun, thirteen out of
twenty-eight civil lawsuits mentioned that the litigants who should have been
punished more severely according to the Code were pardoned due to their age,
gender, or poverty. In these cases, it was stated that the accused would be
punished harshly if they violated the law again, or that the litigants would
be punished for the earlier offense as well if they refused to follow the ruling.5?
The primary function of the written law in such cases was to guide and even
coerce the litigants to settle their disputes rather than to serve as the authority
for final judgments.

The practice of dealing flexibly with cisong had a lot to do with how the
role of a county magistrate was envisioned in late imperial China. He was
known as the “father-mother official” and was expected to cherish the peo-
ple. As Magistrate Dai Zhaojia of Tiantai, Zhejiang, put it in 1721, “the job of a
county magistrate makes him the official closest to the people and responsible
for everything that could cause benefit and happiness or harm and suffering
to the county.”>8 The duties of county magistrates covered all aspects of local
administration and they administered justice but were not legal profession-
als. As noted above, the priorities of county magistrates were to hear lawsuits
and maintain social order. In cases like cisong that need not be reviewed by
their superiors, the magistrates were primarily interested in resolving con-
flicts and restoring order, so strict application of the state law might not help
serve their purposes. In fact, adherence to the Qing Code in resolving these
disputes was likely to escalate the hostilities between the litigants, cause finan-
cial difficulties, and turn cisong as “minor matters” into causes of deteriorating

Fp I DAL I L L [Selected Legal Writings from Different Dynasties] (Beijing:
Wenhua yishu chubanshe, 1988), 263.

57  See Wu Hong %%, “Zhishang jinglun 4% 4842 [Statesmanship on Paper],” juan 4, in
Ming Qing gongdu miben wuzhong, 197—225.

58  DaiZhaojia #J6 1%, “Zixu H 7> [Preface]” (1721), in Dai Zhaojia, Tiantai zhiliie X 3 I5 1%
[A Brief Account of Governing Tiantai], in Guanzhenshu jicheng, 4: 76.
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relationships between the disputants or of the breakdown of social order. That
would be contrary to the goals of the officials as local administrators. As far
as cisong were concerned, therefore, to rely on certain [adaptable] principles
[based on both the law and local circumstances] to resolve these disputes
rather than enforcing the codified law in a formalistic fashion was the pre-
ferred choice for pragmatically oriented county magistrates.

As evidenced in many collections of legal cases and local gazetteers, county
magistrates might cite the Qing Code when deciding legal disputes over adop-
tion, succession, or marriage since these cases had implications for “proper
human relationships” (lunchang gangji) and were governed by specific pro-
visions in the Qing Code. In most other circumstances, however, they often
chose not to do so in their decisions, even though they might know the rel-
evant laws or had even shown them to the litigants.5® If the lawsuits, such as
in property disputes, were unrelated to proper human relationships, local offi-
cials were likely to decide them based on common sense, circumstances, and
the spirit of equity while rarely citing specific legal provisions. Fan Zengxiang
was particularly good at resolving legal disputes by choosing or adapting laws
in light of the circumstances of the case at hand. In his view, lawsuits were all
different from one another and could not be governed by the same law with
no adaptation. He stated on various occasions that adjudication should not
be limited by old laws or precedents: “Rules or commands issued by superior
officials to the local governments should be implemented according to the dif-
ferent circumstances of the locales and it is unreasonable to bind the living by
the dead [i.e., fixed] rules.”®? This illustrated Qing officials’ pragmatism in adju-
dicating cisong or minor disputes, in sharp contrast with the Legalists’ ideas of

59 See Mio Kishimoto fF AT 4L, “Qike maifou?: Ming Qing shidai de maiqi, diangi xisu
F] AR —E RS2 ZE, JLFES](A [Could a Wife Be Sold?: Wife-selling and
Wife-pawning in Ming-Qing China],” trans. Li Jihua 4=ZEHE, in Qiyue wenshu yu she-
hui shenghuo L)L A5 541434275 [Contracts and Social Life], ed. Chen Qiukun
Bk and Hong Liyuan RN 7C (Taibei: Zhongyang yanjiuyuan Taiwanshi yanjiusuo
choubeichu, 2001), 225-64; Matthew H. Sommer, “Qingdai xianya de maiqi anjian shen-
pan VEAR B2 %114 M) [Adjudication of Wife-Selling Cases in Qing County
Courts],” trans. Lin Wenkai #K3CH, in Ming Qing falii yunzuo zhong de quanli yu wen-
hua WIERALE VR IR ) 5 XA [Power and Culture in Ming-Qing Legal Practice],
ed. Chiu Pengsheng i/ and Chen Xiyuan PRELIE (Taibei: Zhongyang yanjiuyuan
lianjing chuban gongsi, 2009), 345-96; Wang Zhiqiang - &5, Falii duoyuan shijiao xia
de Qingdai guojiafa i:H 2 TERL S T I35 AXE 2% [Law of the Qing State in Multiple
Perspectives] (Beijing: Beijing daxue chubanshe, 2003), 124—48.

60  Fan, Fanshan zengshu, juan 9, in Guanzhenshu jicheng, 10:186.
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strict obedience to the law and rule by law that prevailed in the Warring States
(c. 475—221 BCE) period.

Nonetheless, county officials and their superiors differed notably in their
approaches to the same kinds of cases. For example, in a case in the Kangxi
period, Xu Shanhuang of Tiantai county, Zhejiang, accused Xu Shande of
marrying a widowed sister-in-law. The circuit intendant ordered Magistrate
Dai Zhaojia to send the litigants and witnesses to his yamen for trial, but Dai
repeatedly refused to comply. Dai argued that the litigants were related to one
another and that the case implicated a lot of people, including a person in his
eighties and a pregnant woman, and that all these people had suffered and
would suffer more if they had to travel so far to the circuit intendant’s yamen
in the cold winter. Based on his investigation, Magistrate Dai found the accu-
sation groundless; besides, the two sides were willing to settle the dispute.5!
According to the Qing Code, anyone who married the wife of his deceased
older brother was punishable by strangulation. If the accusation was true, Xu
Shande, the accused, would be strangled. If it was not true, as Dai argued, the
accuser would be punished with 100 strokes and exile to 3,000 /i (Chinese miles)
away, plus three years of penal servitude.5? This case would be considered a
major criminal case (or anjian) at the time. But Magistrate Dai acted differ-
ently from his superior, who wanted to handle it according to the Qing Code.
Dai hoped to settle the dispute locally and save many people from the trouble
and cost involved in the transfer. He claimed that as a local official interested
in pacifying the people, he “always tried to settle conflicts and keep people in
peace.” This kind of thinking was closely related to his job as an administrator
responsible for local order, and was very different from that of the superior
officials (especially members of the Ministry of Justice).63

That local officials, influenced by pragmatism and the challenges of local
governance, did not always enforce the codified law strictly when trying to
resolve local disputes is something that has persisted in Chinese judicial prac-
tice at the lower level to this day. For example, according to the surveys of Su
Li in the late twentieth century, a top priority of Chinese judges in the low-
est courts was still to solve disputes instead of enforcing the existing law and
regulations. Practically oriented, the judges weighed all the legal remedies
available under the local constraints and circumstances and chose what they
thought would best serve the interests of the litigants and be acceptable to the

61 Dai Zhaojia, “Zixu A [Preface],” in Dai, Tiantai zhilue.
62 Tian and Zheng, Da Qing liili, 209-10, 481.
63  See Wang Zhiqiang, Falii duoyuan shijiao xia de gingdai guojiafa, 139—44.
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latter and the local community.64 Like Qing county officials, local judges of the
People’s Republic of China, attached to the local communities, are influenced
by local economic development, social stability, and litigants’ sentiments,
whereas their counterparts in higher courts tend to be more willing to decide
such cases according to the law. As Wang Huizu put it in the nineteenth cen-
tury, muyou could acquire legal knowledge by studying the law code, but to
be really good at applying the law, one had to humbly consult [local people]
about the customs and adapt the law to the local practice and circumstances
[in adjudication].65

Most cisong were concluded at the county level. In regions that had devel-
oped commerce or powerful lineages, cisong with a lot at stake might be
brought to the prefectural or provincial courts, or even to the imperial capital.
For example, Qiu Pengsheng [i.e., Chiu Pengsheng] has suggested that com-
mercial disputes (including those over shipping) in a commercially developed
city like Chongqing were more likely to go beyond the county level to be han-
dled by prefectural or higher officials as major cases. It would be a mistake
to assume that cases of debts necessarily belonged to the county magistrates’
self-managed cases in such economically developed places. It is also problem-
atic to treat the judicial practice in a city like Chongqing (where commercial
litigation frequently took place) the same as that of other counties.5¢ On the
one hand, this suggests that the distinction between cisong and anjian in Qing
or traditional Chinese legal practice mainly applied to rural areas with rela-
tively simple disputes. This distinction does not take into account the changes
of time and location and the need to adapt to commercial development. On
the other hand, cisong cases with greater consequences (such as commercial
disputes and graveyard disputes) could be appealed to higher courts or even to
the imperial capital.6” Furthermore, we can also infer that litigants in the Ming
and Qing periods (especially after the mid-Qing) were trying hard to break the
imperial dichotomization between cisong and anjian even though their efforts
received only limited recognition from the government, and only in special

64 Su Li J3J), Songfa xiaxiang: Zhongguo jiceng sifa zhidu yanjiu 1675 F %
JEERAEHI ST [Delivering Law to the Countryside: A Study of the Chinese Legal
System at the Local Level] (Beijing: Zhongguo zhengfa daxue, 2000), 181, 186, 189.

65  Wang Huizu, “Zuozhi yaoyan,” in Guanzhenshu jicheng, 5: 323.

66  See Qiu Pengsheng [i$igZ/l2, “Guofa yu banggui: Qingdai qianqi Chongqing cheng de
chuanyun jiufen jiejue jizhi [EV%:5HH: JFACHT A PO MI i 24 2 fil UL o6l
[State Law and Guild Rules: The Mechanisms for Resolving Shipping Disputes in Chong-
qing],” in Ming Qing falii yunzuo zhong de quanli yu wenhua, ed. Chiu and Chen, 329.
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cases rather than “trivial” (xishi) disputes. Such classifications of litigation did
not change until the late Qing legal reform.

As professional judicial officers, members of the Ministry of Justice in
Beijing were removed from local society. Their adjudication was less influ-
enced by administrative concerns with local social order or by local customs
and economy as well as the litigants’ sentiments. As illustrated by the Xingan
huilan, a Qing collection of major cases, these judges, under the direct scrutiny
of the throne, generally followed the laws and procedures of the Qing Code or
used circulars or leading cases when no law was clearly applicable to the case
at hand.®® Using the Xingan huilan as his main source, legal historian Wang
Zhiqiang has argued that officials in the Ministry of Justice cited and clarified
the codified law, exercised discretion within the framework of the codified law,
tried hard to rationalize their decisions, and emphasized the value of proce-
dures as well as the formal logic and coherence of their legal reasoning.59 In
other words, the state law was the primary source of authority for their judicial
administration. Institutionally, they became and should be the guardians of
the legal system. Working under the emperor’s watch, these relatively more
professionalized judicial officials, unlike the county magistrates, had greater
incentives or pressures to resort to the law code to decide legal cases.

In contrast with cisong, anjian involved issues of status, morality, homicide,
or robbery, and the state law was more important as the basis of judicial deci-
sions in such cases. Under the Qing Code, judicial officials needed to cite spe-
cific laws in judicial decisions. Improper judgment would make them liable
to penalties. When dealing with anjian, local officials generally followed the
law in order to avoid legal liability. Thus, even the author of Erbi kenging, dis-
cussed above, chose to mention specific statutory laws when discussing cases
of succession. As such cases affected proper human relationships, which were
a fundamental concern of Chinese society and the state law then, both the
government and litigants had to act according to the written law—even more
so with cases of homicide and robbery. This was very different from other kinds
of lawsuits over family property, as noted by the author of Erbi kenging as well
as Zhong Tizhi, a county magistrate in Jiangxi during the Guangxu period.”®

In the Qing Code, the statute on “Officials Guilty of Misjudgment” focused on
those misjudged cases involving penal servitude or more severe punishment.

68  Tian and Zheng, Da Qing liili, 127.

69  Wang Zhiqiang, Falii duoyuan shijiao xia de gingdai guojiafa, 92.

70 Juefei Shanren, “Erbi kenqing,” 259. See Zhong Tizhi £/{A 7L, “Liyan {4 7 [Introductory
Words],” in Zhong Tizhi, Chaisang yonglu %£Z&{ 5% [Records of Office Held in Jiujiang]
(Zaoxuetang cangban, 1890).
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Therefore, even though the Qing Code did not spell it out, the statutory penal-
ties for misapplying the law in adjudication were mostly aimed at serious crim-
inal cases. By comparison, the Qing Code was very evasive as to whether the
judges should cite provisions of the Code when deciding cisong that involved
the lesser punishment of beating with the bamboo. As noted earlier, county
magistrates had considerable discretion in adjudicating these cases and did
not find it always necessary to cite the written law as the basis of their deci-
sions. According to Wang Zhiqiang, the fact that the Ministry of Justice had
trained judges, that some local officials had relatively solid legal knowledge,
and that most local officials were advised by legal specialists also meant that
judgments at different levels of the Qing judiciary were based not only on prag-
matic considerations but also on legal reasoning based on the established writ-
ten law. Given what has been discussed above, however, it is important for an
accurate understanding of Qing judicial administration not to treat the judicial
practices of the judges in the Ministry of Justice and of the county magistrates
as though they were the same. In his study of the Sino-British legal dispute over
the Lady Hughes homicide case during the Qianlong era, Li Chen showed that
Guangdong officials initially tried to deport the British suspect to England in
order to pacify the foreigners and settle the controversy, but that the Qianlong
Emperor insisted on enforcing Chinese law and punishment against the British
offender so that [the foreigners] would take Chinese law seriously.” Although
this is a case study of Sino-British legal disputes, it does corroborate the analysis
here that Qing local officials, operating under the pressure to maintain social
order, tended to focus more on dispute resolution than on enforcement of the
law, in contrast with their superiors, especially members of the Ministry of
Justice or the emperor. Hu Xiangyu also suggested that when dealing with
cases that occurred in the jurisdiction of Beijing, the Ministry of Justice clearly
distinguished civil from criminal cases (even in minor matters) and adjudi-
cated the latter strictly according to the Qing Code while allowing the liti-
gants in the former to resolve their disputes privately or through communal
mediation. These different tendencies in judicial administration on the part of
local judges and those in the Ministry of Justice parallel the differences
between judges of district courts and of appellate courts in Anglo-America
today: the former are more concerned about dispute resolution whereas the
latter are more committed to law enforcement.

71 Li Chen, “Law, Empire, and Historiography of Modern Sino-Western Relations: A Case
Study of the Lady Hughes Controversy in 1784,” Law & History Review 27, 1n0.1(2009):1-53.
A translation by Deng Jianpeng and Song Sini of the article has been published in the
Peking University Law Review 12, no. 2 (Sept. 2011): 437-81, esp. 460—67.
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To sum up, if we are to truly understand the role of law in deciding cases
in imperial China, it is important to take into account the differences in
conception and treatment in judicial practice between cisong and anjian.
After all, law was [and is] not the only way to solve various kinds of disputes.
Influenced by the transplanted concepts of Western law, the late Qing gov-
ernment finally pushed forward the idea as well as the practice of classify-
ing litigation along the Western model. In 1907, the Provisional Organic Law
for the Courts of Different Levels (Geji shenpanting shiban zhangcheng) for the
first time statutorily defined the difference between criminal and civil cases.
Legal cases were divided into criminal and civil ones. Criminal cases were to
determine whether a crime had been committed, whereas civil cases were
to determine right and wrong.”? This distinction ended the practice of con-
ceptualizing and treating legal cases differently as either cisong or anjian.
However, to understand late imperial Chinese judicial practice better, it is cru-
cial to study what took place before 1907 without being straitjacketed by the
modern civil/criminal dichotomy.

Glossary

anjian EXES qgiangu A
baoquan juting kaocheng 4> 4577 il songshi miben A ITARA
eni I xigu I
cisong A xishi gl
ganming fanyi T xingming IES
gangchang Y Yyixing tongzui DSIHEE S
hushou FHE zhongqing g
Jinshi Bi zhongqing anjian  FAE EAF
lizhang LIS zhouxian zili BB
lunchang gangji H N zili B3
mingdao zhong'an [IRALZES

72 “Geji shenpanting shiban zhangcheng -4 #i #|JT {7} %2 [Provisional Organic Law
for the Courts of Different Levels], in Da Qing fagui daquan NI i1EH K4 [Complete
Collection of Qing Laws and Regulations] (Taibei: Kaozheng chubanshe, 1972), 1857.
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CHAPTER 2

Kinship Hierarchies and Property Institutions in
Late Qing and Republican China

Taisu Zhang*

Introduction

One of the most striking things about Qing and Republican property insti-
tutions is that they were surprisingly protective—in some instances, over-
protective—of the economic interests of poorer landholders. An especially
compelling example is the redemption of collateralized property, a vital con-
cern for lower-income households that relied on land-pawning instruments,
typically the “dian” sale (“conditional sale”), for monetary liquidity.! Despite
vigorous opposition by the wealthiest segments of society, customary law
in most of China granted “dian” sellers—in other words, “land pawnors”—
an essentially unlimited right of redemption, viable for decades after the
initial sale.?

Preexisting studies tend to portray these norms as symptoms of a “precom-
mercial” society: Philip Huang and others argue, for example, that the peculiarly
strong protection of land redemption rights in Chinese property customs stem
from certain cultural, even semi-religious, characteristics that directly encour-
aged such protection: Chinese rural communities adhered, they claim, to
“precommerical” moral ideals of “permanence in landholding,” partially due
to the lack of market integration, labor mobility, and economic specialization.3

The problem, however, is that Qing and Republican China was far from
“precommercial.” Recent scholarship demonstrates that Chinese households,

A longer version of this chapter, titled “Social Hierarchies and the Formation of Customary

Property Law in Pre-Industrial China and England,” appears in the American Journal of

Comparative Law 62 (2014), at 171.

1 Philip C.C. Huang, Code, Custom, and Legal Practice in China: The Qing and the Republic
Compared (Palo Alto: Stanford University Press, 2001), 71-98.

2 Taisu Zhang, “Property Rights in Land, Agricultural Capitalism, and the Relative Decline of
Pre-Industrial China,” San Diego International Law Journal13 (2011): 156—74.

3 Huang, Code, 74; Melissa Macauley, Social Power and Legal Culture: Litigation Masters in Late

Imperial China (Stanford: Stanford University Press, 1998), 234.
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wealthy and poor alike, were, to an extent quite comparable with Western
European households, economically rational and ruthlessly self-interested.*
In addition, the economy was significantly market-based, while land owner-
ship was increasingly commoditized and impersonal. There is, in fact, no real
evidence that people agreed on “precommercial” ideals of “permanence in
landholding.” Quite the opposite, this chapter presents considerable evidence
that property norms, particularly “dian” redemption norms, were generally
the product of fiercely self-interested negotiation: Higher-income households
tended to resist generous “dian” redemption norms, whereas smallholders
were almost uniformly in favor. But why, under those circumstances, were the
actual institutional outcomes often more favorable to smallholders?

Utilizing several newly available court archives and contract collections from
the late Qing and Republican eras, along with some more traditional sources
such as Japanese rural surveys of North China, this chapter argues that some of
the answer probably lies in the way rural Chinese society allocated social sta-
tus, rank, and authority: The status and rank of many rural individuals in Qing
and Republican China depended significantly on their generational seniority
within their respective patrilineal descent groups. Both formal and custom-
ary law often recognized the sociopolitical dominance of senior relatives over
junior ones, as did a plethora of private writings and lineage registries.

What scholars have largely failed to realize is that, despite creating system-
atic inequalities at the individual level, these kinship hierarchies also tended to
confer large status benefits on lower-income households: Because status was
so closely tied to age and generational seniority, the system allowed for signifi-
cant status mobility within many individual lifetimes. Such people automati-
cally gained status as they aged, theoretically independent of personal wealth.
In practice, of course, wealth remained a valuable social asset, but even so, the

4 Lynda S. Bell, “Farming, Sericulture, and Peasant Rationality in Wuxi County in the Early
Twentieth Century,” in Chinese History in Economic Perspective, ed. Thomas G. Rawski &
Lillian M. Li (Berkeley: University of California Press, 1992), 226—29, 232—39.

5 See, e.g., Kenneth Pomeranz, The Great Divergence: China, Europe, and the Making of the
Modern World Economy (Princeton: Princeton University Press, 2000), 86—87. On the com-
moditization of land, see Thomas Buoye, Manslaughter, Markets and Moral Economy: Violent
Disputes over Property Rights in Eighteenth Century China (New York: Cambridge University
Press, 2000), 94; and Weiting Guo, “Social Practice and Judicial Politics in ‘Grave Destruction’
Cases in Qing Taiwan, 1683-1895,” Chapter 3 in this volume (arguing that state officials would
often sanction the desecration of graves in the interest of reclamation).
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data below indicates that, at least in quite a few rural communities in North
China and the Lower Yangtze, lower-income seniors could frequently obtain
status and authority quite disproportionate to their wealth. Wealth still mat-
tered, but it was not the only thing that mattered.

Higher status naturally led to stronger bargaining positions in the nego-
tiation of property norms. Throughout Qing and Republican China, property
norms were more often shaped by local custom rather than formal law. In
other words, they were generally negotiated within local communities. The
outcomes of such negotiation therefore tended to reflect the power balance
between different interest groups in these communities: Because kinship hier-
archies often strengthened the cumulative social status of smallholders, they
were more likely to negotiate “victories” in key areas of property law.

To some extent, this is a classic political economy model of norm creation:
people generally prefer property norms that advance their economic interests,
and those with larger amounts of sociopolitical capital are more capable of
obtaining their desired property norms. Some historians may be somewhat
uncomfortable with the assumption that individuals are basically rational
actors, at least when it comes to property norm negotiation, but this chapter
does not ask them to assume that. Rather, to the extent it relies on individual
self-interest and economic rationality, it seeks to demonstrate these behavioral
patterns through archival sources, particularly through court documents and
surveys that reveal the norm preferences of rich and poor landholders.

Readers will notice that the state has very little role to play in this thesis,
and will perhaps wonder whether that is an oversight. It is not. The strong con-
sensus of scholars who have studied property transaction norms in rural Qing
and Republican China is that customary law was significantly more impor-
tant in controlling property transactions than state legislation or regulation.
Formal laws were, as discussed below, weakly enforced and very often ignored.
Therefore, this thesis is explicitly a theory of communal self-regulation via cus-
toms and social norms. I would welcome, of course, any systematic evidence
of strong and effective state intervention in these processes, but so far do not
know of any.

Also, this thesis is by no means a comprehensive theory of social status in
local Chinese communities. Its predominant goal is simply to argue for the
existence of a reasonably powerful status axis that is both logically and practi-
cally distinct from conferring status by wealth, not to argue that it is the only
axis that mattered, or even the axis that mattered the most. As many previous
works suggest, there are very likely other status axis that are distinct from both
kinship seniority and wealth. For example, the negotiation of popular religious
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beliefs clearly had significant import on the relative standing of individuals in
rural communities.® To the extent that such processes led to status allocation
on grounds other than wealth, they potentially reinforce, rather than dam-
age, the claims advanced here. I do not expressly incorporate them into my
analysis because, both in preexisting studies and in the case studies conducted
here, it has been very difficult to systematically evaluate the impact of reli-
gious beliefs on status hierarchies, vis-a-vis the impact of more measurable
factors like wealth or age. Nonetheless, it is clearly something that deserves
future research, and may eventually lead to significant expansion of the model
presented above.

Some basic qualifications: Given the size and regional diversity of China, a
national-level analysis is prohibitively difficult to execute. Instead, this chapter
focuses on two of China’s comparatively developed coastline macroregions, the
Lower Yangtze and North China, and indeed on a handful of villages and coun-
ties in each macroregion. A full discussion of representativeness is extremely
difficult to pull off within a book chapter, so the claim here is simply that these
case studies demonstrate that the effects I describe could exist. Temporally, the
chapter’s primary sources generally fall within 1865-1940, a period of relative
social stability in most rural localities, despite turmoil on the national political
stage. When possible, attempts are made to link socioeconomic patterns from
that period to earlier developments in Qing history.

A final word about the use of “egalitarian” in this chapter: Although the term
“egalitarian” may be used to describe any kind of equality-promoting behav-
ior or policy,” within this article’s context, it specifically describes institutions
and actions that promote the political and economic interests of lower-income
households. It is also used in a purely descriptive sense, without ideological
connotations attached.

“Dian” Sales in Qing and Republican China

The Qing and Republican “dian” sale was, essentially, a collateralized loan: Like
modern mortgages, it allowed landholders to secure large loans against real
property. But while mortgages tend to conjure up images of back-breaking
interest rates and the ever-looming threat of default and seizure, the “dian”

6 See, e.g, Rebecca Nedostup, Superstitious Regimes: Religion and the Politics of Chinese
Modernity (Cambridge: Harvard East Asian Monographs, 2010); Prasenjit Duara, Culture,
Power and the State: Rural North China, 1900-1942 (Stanford: Stanford University Press, 1988).

7 “Egalitarianism,” Stanford Encyclopedia of Philosophy, last accessed March 7, 2013, http://
plato.stanford.edu/entries/egalitarianism/.
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sale was a strikingly low-stress affair for the borrower—that is, for the “dian”
seller: He conveyed land to the “buyer” for 60 to 80 percent of the property’s full
market value, but retained the right to redeem at zero interest.8 The “dian” buy-
er’s interest in lending money under such an arrangement was not monetary
interest, but whatever profit the land could yield before the seller redeemed.
He was, therefore, often protected by contractually-established “guaranteed
usage periods” (“xian”) of one or more years, during which the seller could not
redeem. In addition, he could obtain full ownership of the land if the “dian”
seller agreed to convert the transaction into a permanent sale (“mai”), upon
which the seller would receive “additional payments” (“zhaotie”) that made up
the difference between the original transaction price and the land’s present
market value.

Most significantly, local “dian” customs generally allowed “dian” sellers to
retain redemption rights ad infinitum—essentially, they would never termi-
nate. Similar customs were commonplace throughout China’s core regions,
particularly North China and the Lower Yangtze.® Many explicitly forbid
the original contract from setting any redemption deadline. Others allowed
redemption rights to be exercised “any time after the guaranteed-usage peri-
od’s expiration.” These rules were not for show: Under their influence, very few
“dian” contracts attempted to establish redemption deadlines, and many “dian”
sales were apparently redeemed at some point.!° Local legal archives contain,
moreover, numerous cases where a “dian” seller or his descendants attempted
to redeem after astonishingly long periods—sometimes a century.

This was an institutional arrangement rife with social tension. During
the decades that often passed between “dian” sale and redemption request,
families might move, or usage rights might be transferred to a third party. The
swelling volume of related disputes brought before local courts eventually
pushed the central government into action: It made several attempts to limit
the redemption window of “dian” sales, ordering first in the Qing Code that all
contracts must explicitly indicate whether they were permanent sales or “dian”
sales,! and then, in the 1758 Board of Finance Regulations, that regular
“dian” sales must be redeemed within ten years or be converted to a permanent
sale, with at most a one-year extension.?

8 Zhang, “Property Rights,” 156—57.

9 Ibid., 161-63.

10 Ibid, 161,192—93.

11 Da Qing lili K35 [The Great Qing Code] [cited hereinafter as DQLL] (1905),
§ 95-107.

12 Qingdai gebuyuan zeli: Qinding hubu zeli (Qianlongchao) TEARS BN : FEAL
45 (42 %)) [Regulations of Qing Boards and Ministries: Imperial Board of Finance
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Enforcement of these legal rules, however, was extremely weak. A survey
of local case archives from the later Qing suggests that the great majority of
redemption deadline cases—where the “dian” buyer refused to allow redemp-
tion because too much time had passed since the original contract—were
eventually settled via external mediation, often at the court’s behest.!3 Due
to their lack of coercive authority, local magistrates were hesitant to formally
adjudicate cases where central laws and regulations conflicted with local
custom. This is unsurprising, as historians have long emphasized the serious
weakness of the Qing state in local governance, especially in the regulation of
commercial activity.!

By the Republican era, the government had basically admitted that Qing
rules against excessive redemption were unenforceable: early Republican-era
governments extended the national deadline for land redemption to sixty
years, a clear concession to local custom.!> After 1929, the newly-victorious
Nationalistgovernmentattemptedtoimposeathirtyyeardeadlinenationwide,
but surveys of Northern Chinese peasants conducted a decade later suggest
that their efforts were ineffectual: Most peasants had no knowledge of it, and
most who did believed that no one followed it.!”

For “dian” sellers, these customary norms offered tremendous advantages
with very limited downside. The most obvious evidence of this is that, in the
variety of disputes examined below, “dian” sellers universally argued in favor
of these norms, whereas “dian” buyers were almost always opposed. This is
unsurprising: Land was, to most rural residents in these early modern times,
the single most valuable kind of property, not only because of its high market
value but also because it was the foundation of most economic production. As
various Qing and Republican era sources repeatedly claim, landowners gen-
erally sold land onfy when financial conditions made it absolutely necessary,
and therefore usually preferred redeemable “dian” sales to permanent ones.!8

Regulations (Qianlong Era)], vol. 1, ed. Fuchi shuyuan it T5f% (Kowloon: Fuchi
shuyuan, 2004) 83, 148-49.

13 Zhang, “Property Rights,” 168-74.

14  Ch'u Tung-tsu, Local Government in China under the Ch'ing (Cambridge: Harvard
University Press, 1962), 168—92.

15  Faling jilan 3744 % [Edited Collection of Laws and Regulations], ed., Sifa Bu 7% #f
[Ministry of Justice] (Beijing: Sifa bu chubanshe, 1917), 6: 179-80.

16 Zhonghua minguo minfadian "4 [ [ 3L [Civil Code of the Republic of China]
(1929), arts. 912, 924.

17 See discussion at infra, pp. 59—60.

18  Huang, Code, 73; Madeleine Zelin, “The Rights of Tenants in Mid-Qing Sichuan: A Study of
Land-Related Lawsuits in the Baxian Archives,” Journal of Asian Studies 45 (1986): 515.
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Under these conditions, an institutional framework that effectively elimi-
nated the danger of default and seizure was highly attractive to cash-strapped
landowners.

The only potential downside for “dian” sellers was that the inability to
impose redemption deadlines could result in lower “dian” prices, which were,
in fact, only 60 to 8o percent of the land’s full value. Because, however, most
“dian” sales were made under considerable financial stress, a lower “dian”
value, so long as it covered immediate needs, was a far smaller concern than
obtaining extended redemption rights. Moreover, there were ways to negotiate
higher “dian” prices: the seller could simply grant a longer guaranteed-usage
period (“xian”), which gave buyers greater security and larger returns.

On the other hand, customary law did “dian” buyers few favors. The constant
danger of redemption after the guaranteed-usage period’s expiration seriously
decreased the land’s value to buyers by discouraging both long-term invest-
ments to improve the land and use of the land as a reliable source of capital or
collateral. The tremendous attractiveness of “dian” customs to potential land
sellers also drained the supply of permanent land sales, further exacerbating
the difficulty of secure land accumulation. Despite all this, the demand for
“dian” sales remained high during times of relative peace, driven by a combina-
tion of population growth, commercialization, and nascent industrialization.

Generally speaking, “dian” sellers were much poorer compared to “dian”
buyers: In one fairly typical North China village, for example, around 85% of
“dian” sellers during the later 1930s possessed less land than the village average,
and nearly 40% possessed less than a third of that average. In contrast, less
than 3% belonged to the top 25% of landowners.!® Additional circumstantial
evidence can be found in contract collections from late Qing and Republican
era Zhejiang Province: They commonly show one household conditionally
buying multiple parcels from a wide assortment of sellers, which certainly sug-
gests that a few relatively wealthy households were aggressively acquiring land
from numerous poorer ones.2%

The institutional protection of “dian” sellers was, therefore, also the pro-
tection of poor against rich. Indeed, as the author has argued elsewhere, the

19 Chugoku noson kanko chosa "BIRATHATHHA [Investigation of Rural Chinese
Customs] [hereinafter cited as Mantetsu Surveys] vol. 3, ed. Committee for the Publication
of the Rural Customs and Practices of China (Tokyo: Iwanami shoten press, 1958), 5.

20  Qingdai Ningbo giyue wenshu jijiao AU T HRL AL [Qing Contracts from
Ningbo] [hereinafter Ningbo qgiyue], ed. Wang Wanying - Jj £ (Ningbo: Tianjian guiji
chubanshe, 2008); Shicang qiyue 41{:%2%] [Shicang Contracts] vol. 3, ed. Cao Shuji
Wb 3 (Hangzhow: Zhejiang daxue chubanshe, 2010).
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institutional contrast between “dian” and mortgage significantly explains why
landholding remained unusually equitable throughout China’s pre-Communist
history: “Landlords” and “large farmers” owned only 40 to 50 percent of ara-
ble land throughout the later Qing and Republic, and managed less than 15
percent.?! To put this in a comparative perspective, conventional estimates of
landownership by the English royalty, nobility and gentry—who comprised
perhaps 5 to 6 percent of the English population—range from 65 to 75 percent
of total land in 1690, 85 in 1790, and go by 1873.22

What explains the willingness of Chinese customary law to protect the eco-
nomic interests of smallholders, but at significant cost to wealthier segments
of rural society? Were wealthier Chinese households simply more generous
to their less advantage neighbors—a form of “moral economy” that encour-
aged sharing of material resources? Or can we explain all this through a more
rationalist perspective?

Models and Theories

Among legal historians, the traditional explanation for the customary protec-
tion of “dian” redemption rights in pre-industrial China has been exceedingly
straightforward: They derived directly, as discussed above, from the moral
embracement of “permanence in landholding” ideals in a “precommercial”
society, where the economic value of land was much higher than in modern
economies.

The evidence presented in support of these arguments, however, is thin—
generally no more than vague moralizing by literati on the importance of land.
The higher economic value of land in preindustrial societies, on the other
hand, pushed in opposite directions: Apart from encouraging landowners to
retain their properties, it also encouraged them to aggressively acquire new
property. The stubbornly high demand for land sales, both permanent and
“dian,” from around 1870 to the 1930s certainly suggests that the latter dynamic
was consistently at work in times of relative peace, despite the prevalence of
highly burdensome “dian” customs. The attractiveness of landownership alone
is, therefore, an inadequate explanation for the existence of those customs.

Moreover, the characterization of early modern Chinese society as “precom-
mercial” has been severely challenged in recent scholarship: Studies of grain

21 Zhang, “Property Rights,” 156-74.
22 ].V. Beckett, “The Pattern of Landownership in England and Wales, 1660-1880,” Economic
History Review 37 (1984): 1-22.
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price fluctuations within and across macroregions show that large portions of
the rural economy had become market-integrated.?3 This directly contradicts
older assumptions about the dominance of subsistence agriculture.

Unsurprisingly, commercialization went hand-in-hand with individual
economic rationality: most households were both calculating and resource-
ful. They invested in land when profitable, employed excess labor in non-
agricultural production, reacted swiftly to fluctuations in land or commodity
prices, and, as demonstrated below, tirelessly promoted economic institutions
and norms that favored their own interests. Even within lineages, households
often clashed over property, debt, and the rules that governed them. It is
unclear how such a commercialized society could have sustained moral ideals
of “permanence in landholding.”

In fact, it probably did not. The evidence presented below strongly suggests
that, very often, such “ideals” were embraced only by those who could eco-
nomically benefit from them, and that “dian” and permanent tenancy customs
were the result of intense and prolonged negotiation between highly self-
interested parties, rather than simple moral derivatives of “precommercial”
ideals. Bargained equilibriums could emerge where moral uniformity did not.
The question, then, is why self-interested bargaining created a land collateral-
ization regime in which the economic interests of smallholders were signifi-
cantly privileged over wealthier landholders.

This chapter argues that the explanation lies in how Chinese societies
allocated social status and rank: Because poorer households cumulatively
possessed considerable social status in China—disproportionately large com-
pared to their economic clout—they were often able to obtain favorable prop-
erty norms. If and when richer households conceded certain property norms
to poorer ones, it was not because they shared in some vaguely-defined “pre-
commercial” ideal, but because the social cost of a prolonged standoff with
high-status smallholders was too high.

The cumulative status of poorer Chinese households benefitted, as suggested
above, from the “Confucian” emphasis on generational hierarchies: Virtually
all levels of Qing law and society recognized systematic inequalities between
different family members.24 Parents naturally occupied a higher sociolegal
position than their offspring, as did uncles over nephews, and elder brothers or

23 On the Lower Yangtze, see Li Bozhong, Agricultural Development in Jiangnan, 1620-1850
(New York: St. Martin’s Press, 1998). On North China, see Lillian M. Li, Fighting Famine in
North China (Stanford: Stanford University Press, 2007), 196—220.

24 Zhongguo fazhi tongshi 1 [572:1il 18 52 [History of Law in China], vol. 8, ed. Zhang Jinfan
7K 3 (Beijing: Falii chubanshe, 1999), 208, 256-57, 508.
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cousins over younger ones. Even disobedience or rudeness to a senior rela-
tive could constitute a punishable offense, if not by law then by lineage self-
regulation or local custom. Unsurprisingly, major socioeconomic decisions
were generally made by the household patriarch in consultation with other
senior male members of his kinship group.

Kinship hierarchies retained much of their vitality even after the Qing’s
collapse. Republican legal codes narrowed the range of privileges afforded to
senior relatives, but did not eliminate them altogether.?> For example, killing
or assaulting a senior relative continued to be punished more severely than
usual homicide or assault. More importantly, the great majority of local com-
munities continued to recognize and enforce traditional kinship hierarchies
throughout the Republican era.26

However counterintuitively, these kinship hierarchies should theoretically
have promoted, rather than damaged, status mobility, simply because every-
one aged, which automatically boosted their status and rank both within and
beyond their kinship network. This latter point requires some elaboration:
Most kinship networks were of considerable size—several dozen households
in North China, and considerably more than that in the Lower Yangtze—
and, therefore, carried enough collective clout that high rank within the
kinship network generally translated also into relatively high status beyond
its borders.

Because kinship hierarchies were theoretically disconnected from wealth—
a wealthy nephew owed the same sociolegal obligations to a penniless uncle
as a penniless nephew to a wealthy one—they should have empowered large
numbers of low-income but high-seniority individuals against their wealthier
kin. In crude terms, even the wealthiest individuals probably had poorer rela-
tives who were of similar or higher generational seniority. Correspondingly,
these kinship hierarchies should have substantially boosted the cumula-
tive social bargaining power of smallholders vis-a-vis landlords and other
land-accumulators, helping them win substantial concessions over property
norms.

25  LiuGuogiang XI| [£]7#, “Qingmo minguo shigixingfadian jianshe zhong ginshu lunli guanxi
de chuancheng yu biange ¥ R [ W HATRV2: 81 4 152 P o @ AR B OC SR I e ik 5 AR
[Continuity and Change in the Treatment of Kinship Ties in Late Qing and Republican
Criminal Codes],” Daode yu wenming 18455 3L [Morality and Civilization] 4 (2012):
67—72.

26 Feng Erkang {5 /K KR, 18 shiji yilai Zhongguo jiazu de xiandai zhuanxiang 18 20 ULk
FIEMIIARFE 1) [The Modern Turn of Chinese Lineages Since the 18th Century]
(Shanghai: Shanghai renmin chubanshe, 2011), 214-313.
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Empirics

The remainder of this chapter provides empirical support for the above model,
broken down into three sub-arguments: First, “dian” redemption customs were
very often the source of widespread social tension and negotiation. In these
cases, they were far more likely the equilibrium outcome of self-interested
negotiation than the institutional manifestation of “precommercial” moral-
ity. Second, the prevalence of kinship hierarchies often allowed lower-income
households to occupy, with some consistency, positions of considerable socio-
political authority and dignity. Third, when this happened, kinship hierarchies
and corresponding status distribution patterns tended to play a significant role
in shaping the content and enforceability of “dian” redemption norms.

Section One: Conflict and Negotiation

The clearest indication that “dian” redemption customs were never fully inter-
nalized by Qing society is the sheer volume of litigation that they caused in
many localities. This is best illustrated by statistics drawn from available local
case archives. Within North China and the Lower Yangtze, there are two of
these, one at Baodi County, Hebei Province, the other at Longquan County,
Zhejiang Province. Only the latter is well preserved enough to project a reason-
ably solid statistical overview. It holds 18434 cases from 1910 to 1949, includ-
ing 10614 civil suits and 7820 criminal cases.?” Accounting for the loss of case
files over time, the average number of civil cases per year probably ranged
from 400 to 600—in a county of roughly 20,000 households. Within the 10614
civil suits, 430 stemmed from a dispute concerning “dian” sales, of which 386
focused on whether the “dian” seller should be allowed to redeem. Assuming
a representative sample—there is little reason not to, as there is basically no
evidence that the archives were ever consciously tampered with or even seri-
ously damaged—this suggests that 4 to 5 percent of civil disputes were “dian”
related, with around 85 percent of those related directly to redemption dis-
putes. “Dian” redemption disputes were, therefore, one of the most significant
sources of civil litigation. Of course, it seems unlikely that more than a fraction
of contractual disputes ended up in court, which suggests that there may have
been a hundred or more of these disputes in the county each year.

27 Longquan Dang'an hebian mulu J% 58 ¥4 %49 H 5% [Index of Collected Archives from
Longquan] (Dec. 5, 2011) (unpublished index, on file with the Zhejiang University History
Department).
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A more difficult question is how many “dian” redemption cases involved
claims by the “dian” buyer that too much time had passed since the original
contract for redemption to be allowable. Because access to the full case archive
remains limited, this article relies on a randomly selected sample of sample
of 8o “dian” cases, of which 65 were related specifically to “dian” redemption.?8
26 of these featured express claims that the “dian” seller’s redemption rights
had expired after a certain period of time. This was the single most common
rationale relied upon by “dian” buyers to reject redemption efforts.

Although precise projection is dangerous, these numbers do at least dem-
onstrate that “dian” redemption deadlines, or the lack thereof, were in fact a
frequently contested issue. Of the 26 “dian” expiration cases, 16 involved con-
tracts that had been made more than 30 years prior to the redemption attempt,
the oldest of which was made 72 years prior. In at least 5 of these 16, the “dian”
buyer expressly cited a 1917 provincial regulation that banned redemption of
“dian” contracts after 30 years.2% “Dian” sellers avoided, naturally, any mention
of this regulation. It should surprise no one that the parties’ normative prefer-
ences dovetailed perfectly with their perceived economic interests: “Dian” sell-
ers preferred the customary norms of unlimited redemption, whereas “dian”
buyers petitioned the court to override those norms.

The substantive composition of “dian” disputes brought before Qing county
courts elsewhere did not seem to differ significantly from the Republican-era
patterns observed in Longquan. A large spate of such disputes can be found
in three private case collections from the Lower Yangtze, covering the years
1875-1908.3° Combined, they yield 1063 local civil disputes, including 96 “dian”-
related cases, 59 of which involved a dispute over redemption.3! 34 of the 59
focused specifically on whether redemption rights could expire. These ratios
are similar to what we found in Baodi, Baxian, Danxin, or Longquan, clearly

28  Appendix A, Part 1.

29  Longquan sifa dang'an JEJR A]VF%%E [Longquan Legal Archives] [hereinafter cited
as Longquan], No. M003-03-00038 (1919), M003-01-00586 (1921), M003-01-02147 (1920),
Moo3-01-02160 (1925), M003-01-15483 (1932).

30  Ni Wangzhong {5 ¥, “Zhuji yumin jiyao i# ZifT (K4 % [Educating the People of
Zhuji, Selected Records],” in Lidai panli pandu [Cases from Various Dynasties], ed. Yang
Yifan #%— M and Xu Lizhi 75 37 i (Beijing: Zhongguo shehui kexue chubanshe, 2005), 10:
301—497; Sun Dinglie PMGFY “Sixizhai jueshi VY VG 35 v g5 [Decisions from Xisizhai],” in
Lidai panli pandu, 10: 499-650; Zhao Youban #X %/ JE, “Liren pandu huiji /4T 0
[Collections of Decisions from Past Appointments],” in Lidai panli pandu, 12: 109.

31 “Data Appendices,” Appendix A, Part I1.
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indicating that “dian” redemption deadlines were a significant source of social
tension throughout the late Qing and Republic.

Widespread social tension over “dian” redemption deadlines also surfaces
in a variety of Republican-era social surveys. The most detailed of these are
Japanese surveys of rural North China conducted around 1940, otherwise
known as the “Mantetsu surveys.”2 Focusing primarily on six villages in Hebei
and Shandong, they contain several hundred interviews with villagers on local
governance, customary law, and other aspects of social organization. Naturally,
general trends observed across the entire survey are more reliable than specific
information drawn from individual interviewees.

One particularly striking trend is the extent to which interviewees from
different economic backgrounds quarreled over property norms. In the two
most extensively surveyed villages, Sibeichai and Shajing, researchers asked
over twenty villagers about what they thought were the customs that governed
“dian” transactions.33 In Sibeichai, all interviewees agreed that “dian” redemp-
tion had no deadline,3* but at least one local landlord complained that it was
an “archaic” custom.3> On several other issues, the landlords clashed openly
with poorer village leaders over what the customs really were: One former
village chief of middling wealth argued that “dian” sales could be redeemed
even before the “guaranteed usage period” had expired, and even if the “dian”
seller owed additional debt to the “dian” buyer.36 Several others concurred.?”
Landlords and wealthier farmers disagreed: “Dian” buyers could deny redemp-
tion if the “dian” seller owed any outstanding debt, or if the guaranteed usage
period had yet to expire.38

In Shajing, social discord existed not only over these comparatively minor
issues, but also over whether “dian” redemption rights truly were intermina-
ble. Most interviewees stated that local custom allowed redemption regard-
less of time passage since the initial contract,3 but one person, unsurprisingly
one of the largest landowners in the village, declared that the true governing

32 Mantetsu Surveys, vols. 1-5.

33 Shajing is covered in Mantetsu Surveys, vols. 1 & 2. Sibeichai is covered in Mantetsu
Surveys, vol. 3.

34  Mantetsu Surveys, 3:166, 172, 176, 246, 273.

35  Ibid., 174.

36 Ibid., 170-71, 273, 275.

37 Ibid., 245, 263.

38  Ibid., 165-67, 173-174, 247—48.

39  Mantetsu Surveys, 2:174, 187, 269.
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principle was the thirty-year redemption deadline enacted by the 1929
Republican Civil Code.*? According to a poorer interviewee, however, the rule
was generally unenforceable in practice.*!

Three other villages, Lengshuigou, Houxiazhai, and Wudian, resembled
Sibeichai more than Shajing, in that all interviewees affirmed the basic princi-
ple of interminable redemption rights, but argued vigorously over more techni-
cal rules—for example, whether guaranteed usage periods were enforceable.*?
At Houjiaying, however, one interviewee—not coincidentally a relatively
well-to-do “dian” buyer—declared that “although the traditional rule was that
redemption could take place at any time, now it must be done within thirty
years.”43 Other interviewees who were “dian” sellers disagreed in strong terms.*4

The picture that emerges from this array of sources, both cases and inter-
views, is one of tension and dispute over customary norms, but not of social
chaos in which no operative norm existed. Despite the large array of cases that
involved the “dian” buyer arguing that redemption rights expired after either
ten or thirty years, an equally eye-catching trend is that, when the great major-
ity of these cases were resolved out-of-court, these same people almost always
agreed to terms quite favorable to the “dian” seller, at least in cases that report
the settlement terms. Most often, after further negotiation between senior
relatives from both sides, they would simply allow the “dian” seller to redeem.*5
In the other cases, they retained possession of the land, but only after giving
the seller an additional payment, and often without receiving any promise
that redemption was henceforth prohibited.#6 The resigned complaints of the
frustrated Sibeichai landlord reinforce this impression. Even in Shajing and
Houjiaying, the few interviewees who proposed overriding traditional custom
with legal regulations nonetheless recognized that those customs did provide
for unlimited “dian” redemption.*”

There is, therefore, strong historical evidence that a considerable number
of—quite possibly most—Ilocal communities regulated “dian” transactions via

40  Ibid, 169.

41 Ibid., 269.

42 For Lengshuigou, see Mantetsu Surveys, 4: 205-06, 214, 222—24, 257. For Houxiazhai, see
Mantetsu Surveys, 4: 482—85, 508-11. For Wudian, see Mantetsu Surveys, 5: 531, 56263, 578,
583-84.

43  Mantetsu Surveys, 5: 286.

44  Ibid,, at 266.

45  Longquan, No. M003-01-00642 (1919), M003-01-00787 (1947), M003-01-01166 (1920), Moo3-
01-11063 (1922), M003-01-15821 (1943).

46 See, e.g, Longquan, No. M003-01-01283 (1923), M003-01-05358 (1948).

47  Mantetsu Surveys, 2:174; Mantetsu Surveys, 5: 286.
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customary law, but also that these customs were the source of much social
contention. In all likelihood, they were created via negotiation between self-
interested and, insofar as their preferred norms correlated to their perceived
economic self-interest, basically rational parties. Strikingly, the wealthiest
segments of rural communities frequently felt powerless against their poorer
neighbors, and had to tolerate property norms that substantially damaged
their socioeconomic interests.

Section Two: Patterns of Status Distribution

This section measures the relative effects of kinship and wealth on status distri-
bution. It turns first to the Mantetsu surveys, which yield detailed demographic
and landholding data for all surveyed villages. The interviews identify 126 polit-
ical elites across seven villages, current and former, who can be matched with
landownership and kinship information.*® These included village chiefs and
their deputies, major lineage chiefs, and “jiazhang” (“ten-household chiefs”) or
equivalent.

It turns out that lower-income households were quite proportionately rep-
resented among the village political elite. 63 of the 128—49 percent—owned
less land than the village median. Nor were all 63 concentrated in “lower-tier”
positions—*“jiazhang” (head of a village subdivision) rather than village chief,
for example. Of the 32 people identified to have been village chief during the
past decade, 14 owned less land per-capita than the village average. Of the 35
largest landowners from the seven villages, only g had wielded any formal polit-
ical authority in recent years. This was, of course, still a considerably higher
ratio than among lower-income households, but nonetheless low enough to
suggest that landed wealth was a weak determinant of sociopolitical authority.

On the other hand, the correlation between sociopolitical authority and
generational seniority was extremely strong. At least 108 of the 128 individu-
als belonged to the most senior generation of what villagers identified as a
“major kinship group.” Only g people clearly belonged to a younger generation,
whereas the generational standing of the other 11 are unclear. This suggests
that at least 80—85 percent—but more probably well over go percent—of vil-
lage political elites belonged to the senior generation of a major kinship group.

The above analysis assumes that political leadership positions were gener-
ally objects of social desire, and therefore fairly accurate proxies for high status
and authority. But was this true? Based also on the Mantetsu surveys, Prasenjit

48  See Appendix B.
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Duara has argued that the richest North China households actually avoided
assuming direct political authority, considering it burdensome and risky.#® The
sole piece of evidence for these claims is an interview with Du Fengshan, a
Lengshuigou village chief who had served for over two decades despite owning
almost no land. Du notes that the village had undergone a political reor-
ganization after 1935, in which 14 liizhang (a jiazhang equivalent) replaced the
8 shoushi (“chief administrators”) who had previously handled basic adminis-
tration. He then lists from memory the names and landholdings of all 22 men.
There was, as Duara points out, no overlap between the two administrations.
Moreover, Du reports notably higher landholding figures for the 8 shoushi than
for the 14 liizhang. Duara argues, therefore, that the village economic elite, as
represented by the 8 shoushi, had consciously withdrawn from political lead-
ership positions.

However, Du’s recollection is extraordinarily unreliable: no other inter-
viewee ever mentions the 8 shoushi he lists, and only one of them can be found
on the village land registry.5° Moreover, that one person actually owned only
2 mu, not the 20 mu that Du reported.®! Du’s list of the 14 liizhang was likewise
inaccurate. He misstates the names of 4 people, and provides wildly inaccurate
landholding numbers for another 5.52 Whether Du was consciously misleading
the Japanese researchers is unclear—his advanced age may have impaired his
memory. Moreover, although there was no overlap between the 14 liizhang and
the 8 shoushi that immediately preceded them, one liizhang had, in fact, been
part of an earlier class of shoushi.5 The two classes of shoushi also shared
only one common member, suggesting that the large volume of personnel
turnover was traditionally normal. There is simply no reliable evidence that
Lengshuigou economic elites “withdrew” from village politics. Quite the oppo-
site, some had considerable political aspirations, even in 1940: According to
one interviewee, the village’s largest landowner could not obtain his desired
sociopolitical status “because he [was] only in his twenties.”>*

The conclusions drawn here stand in distinct opposition to two previous
studies of the Mantetsu surveys: Duara’s, of course, but also Philip Huang’s
important study of the North China economy. Both suggest that, quoting

49 Prasenjit Duara, Culture, Power and the State: Rural North China, 1900-1942 (Stanford:
Stanford University Press, 1988), 169—73.

50  Mantetsu Surveys, 4:1-29, 386—-89.

51 This would be Li Fenggui. See Ibid., 387.

52 Compare Ibid., 25 with Ibid., 386-89.

53  Ibid, 25.

54  Ibid., 8.



KINSHIP HIERARCHIES AND PROPERTY INSTITUTIONS 63

Huang, “lineage leaders and village ‘councilmen’ were generally also the village
rich.”5% They rely, however, on highly incomplete surveys of village elite: Huang
relies on a sample of 18 people;>¢ while Duara provides only incomplete lists
from Shajing, Houjiaying, and Lengshuigou.5” More comprehensive coverage
demonstrates, however, that lower-income households were hardly underrep-
resented among the political elite.

Certain regions of North China were, of course, more economically stratified
than others. Joseph Esherick and Kenneth Pomeranz have noted, for example,
that resident landlordism was more prevalent in the southwestern edge of
Shandong Province than in other regions of North China, with large landlords
owning perhaps a third or more of all arable land.5® Whether this meant that
they dominated local social and political authority, however, is ambiguous.
The main sociopolitical function they controlled were organizing and funding
local militias—something only the rich could provide.>® Otherwise, there is no
clear evidence that the ranks of local political elite were forcibly monopolized
by higher-income households.

Social organization in the Lower Yangtze was different in several aspects,
but nonetheless similar in that it revolved around large kinship networks.
Compared to North China kinship groups, these lineages were better organized
and more populous.® Whereas the average North China village might pos-
sess several kinship groups, each consisting of a few dozen households, Lower
Yangtze villages were very often dominated by one large lineage, operating
under published regulations and detailed conduct codes. Political authority

55  Philip C.C. Huang, The Peasant Economy and Social Change in North China (Stanford:
Stanford University Press, 1985), 238.

56  Ibid., 238—39.

57 Duara, Culture, 162, 166, 171.

58  Joseph Esherick, Origins of the Boxer Uprising (Berkeley: University of California Press,
1988), 1-37; Kenneth Pomeranz, The Making of a Hinterland: State, Society, and Economy
in Inland North China, 1853-1937 (Berkeley: University of California Press, 1993), 101-04.

59  Esherick, Origins of the Boxer Uprising, 23.

60  See, however, Kathryn Bernhardt’s characterization of Lower Yangtze lineages as
“based in urban centers” and loosely organized in rural areas. Kathryn Bernhardt, Rents,
Taxes, and Peasant Resistance: The Lower Yangzi Region, 1840-1950 (Stanford: Stanford
University Press, 1992), 19-21. More recent scholarship suggests that Bernhardt signifi-
cantly underestimates the social importance of rural lineage groups. See Zhang Jinjun
7K 412, “Qingdai Jiangnan zongzu zai xiangcun shehui kongzhi zhong de zuoyong
ERVTRI SRR 2 M A3 1/ H [The Rural Social Control Function of
Lineages in the Qing Lower Yangtze],” Anhui Normal University Academic Journal 34
(2006): 353-57.
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and status in geographical communities were therefore inseparable from
authority and status within lineages.

We focus here on the considerable number of lineage registries that were
produced throughout the Qing and early Republic. Apart from recording the
family tree, they also contained significant information on the use and main-
tenance of common property, rules of personal conduct, and rules on the
selection of lineage heads and councilors. The collection of twelve registries
analyzed here all hail from the Ningbo, Shicang and Longquan regions of
Zhejiang Province, each correlating to a large lineage that dominated at least
one village between 1870 and 1930.%!

These lineages shared two basic organizational characteristics. First, none
of the registries positively identify personal wealth with higher internal sta-
tus and authority. At least three, in fact, expressly condemned as immoral the
allocation of status based on material affluence. The natural order of families
was, they stated, one that gave senior members precedence over junior ones,
and any corruption of this principle by materialistic concerns was intolerable.2
Second, of the seven lineages that published selection criteria for leadership
positions, all seven highlight the importance of generational seniority.%® The
Jiang lineage of Ningbo, for example, divided its members into five subgroups,
each of which sent the eldest member of the highest generation to the lineage
council.%* This five-person council arbitrated all internal disputes, represented
the lineage in external negotiations, managed common property, coordinated

61  Eight of these are held at the Shanghai Library: Nanjin Jiangshi minfang faxiang pu
R G X 55 R AE 1S [Registry of the Min Branch of the Ningbo Jiang Lineage] (1890);
Jiangshi zhipu Y1.IG3CHE [Branch Registry of the Jiang Lineage] (1934); Siming Zhushi
zhipu PUBIZAR [CSZHE [Branch Registry of the Zhu Lineage of Siming] (1936); Xudetang
Yinjia pu R4 F 0% [Registry of the Yin Lineage of Xudetang] (1906); Yongshang
Tushi zongpu Fi I & KO HE [Registry of the Tu Lineage of Yongshang] (1919); Bianshi
zongpu 11 [ 1% [Registry of the Bian Lineage] (1874); Yaonan Dingshan Fangshi zongpu
Wk T 1L IGSR 3 [Registry of the Fang Lineage from Dingshan, in Yaonan] (1921);
Dushi zongpu ¥ [GoR%HE [Registry of the Du Lineage] (1948). Three, from Longquan
County, are held at the Zhejiang University History Department: Nanyang Yeshi zongpu
R FH I [GSR 3 [Registry of the Ye Lineage of Nanyang] (1998); Xushi zongpu 1% G 5% 15
[Registry of the Xu Lineage] (1937); Guanchuan Maoshi zongpu )| &[G 1 [Registry
of the Mao Lineage of Guanchuan] (late Qing, year unknown). One, from Shicang village,
is held at the Shanghai Jiaotong University History Department: Queshi zongpu [ [< 55 1%
[Registry of the Que Lineage] (1896).
62  Jiangshi zhipu; Dushi zongpu; Queshi zongpu.
63 Jiangshi zhipu; Siming Zhushi zhipu; Yongshang Tushi zongpu; Bianshi zongpu; Yaonan
Dingshan Fangshi zongpw; Dushi zongpw; Queshi zongpu.
64  Jiangshi zhipu.
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labor and resource sharing, and enforced lineage regulations. In this latter
task, the council could often count on the county government’s backing, to the
point where “bringing offenders to the county court” was listed as the punish-
ment of last resort.6°

Among members of the same generation, one lineage in our sample chose
to rank individuals not by age, but by lineal proximity to a descent line of first-
born males extending back to the founding ancestor: his eldest son, the eldest
son’s eldest son, and so on.%¢ This line of eldest sons (“zongzi”) enjoyed higher
status than other members of their generation, regardless of age. All other
members were ranked by their lineal proximity to him: his brothers would, for
example, have social precedence over his cousins, usually through more prom-
inent roles in ancestor worship rituals and easier access to lineage leadership
positions. For the purposes of this article, these systems are not fundamentally
different from straightforward ranking by seniority, in that they rank lineage
members according to criteria that have little discernible correlation to wealth,
especially after a few generations. Previous scholarship on Lower Yangtze lin-
eages suggest, in any case, that straightforward ranking by generation and age
gradually replaced “zongzi” systems during the Ming and Qing.%”

Section Three: Kinship Hierarchies and Property Norms

The previous two sections have demonstrated that “dian” customs were
often the product of self-interested negotiation in parts of North China and
the Lower Yangtze, and that local status distribution probably correlated far
better with “Confucian” kinship hierarchies in these localities than with wealth
distribution. It remains to show that the relatively egalitarian distribution of
status and rank facilitated by these kinship hierarchies affected norm negotia-
tion and enforcement in ways that favored seller-friendly “dian” customs.

This is relatively straightforward for the North China locations, where the
Mantetsu surveys provide numerous insights on the roles of village political
elites in norm negotiation. First and foremost, village leaders of middling or
lower wealth were often quite aggressive in protecting these customs against
attempted erosion by landlords. The clearest example of this is when Zhang
Leqing, former village chief of Sibeichai and middling landowner, engaged in
a prolonged battle with local landlord Lin Fengxi over the proper procedure

65  Ibid.
66  Nanjin Jiangshi Minfang faxiang pu.
67 Feng, 18 shiji, 95—96, 111-13, 248-56.



66 ZHANG

for “dian” redemption.®® Zhang argued, internally and to county investigators,
that his redemption of a “dian” sale from Lin was only dependent upon repay-
ment of the initial “dian” price. He had later accrued additional debt to Lin,
but that was unrelated and immaterial. Lin countered that, because he had
allowed Zhang to remain on the “dian”-sold property as a rent-paying tenant,
and because the additional debt was actually several years of unpaid rent, it
was too closely tied to the initial “dian” transaction for Zhang to redeem with-
out full repayment of all outstanding rent. This was, to Lin, what local custom
“should” have been.

Several local landlords voiced their support for Lin, but other lower-income
village elites sided with Zhang. By the time of the interview, the dispute was
still ongoing, but Zhang was confident that his view would prevail. Lin, mean-
while, seemed resigned that he would be unable to recuperate the outstanding
rent before Zhang redeemed, complaining that he could not fight the “stub-
born” villagers who stuck to their “backwards customs.”6?

Although most disputes over “dian” customs in the surveyed villages were
relatively narrow and technical, similar to the Zhang Leqing-Lin Fengxi dis-
pute, they could sometimes trigger broader debates among village leaders
about the expiration of “dian” redemption rights. As discussed above, a few
wealthy interviewees suggested superseding traditional customs with national
regulations that banned redemption after thirty years. Naturally, lower-income
interviewees rejected this out-of-hand.

Many of these lower-income individuals were, in fact, members of the
village political elite. For example, Li Liangfu, a Lengshuigou village offi-
cial of middling wealth, seemed to know of the thirty-year legal deadline,
but rejected outright any notion that it should be enforceable in his village.
Similar statements were made by Zhao Shaoting, village councilor of Shajing,
Hou Dingyi, former village chief of Houjiaying, and Hou Ruihe, also a mem-
ber of Houjiaying’s village administration.”® Zhang and Hou Ruihe were both
below-average landholders, whereas Hou Dingyi was slightly above-average in
terms of overall household landholding, but probably below average on a per-
capita basis due to the unusually large size of his household.” In the three
other surveyed villages, the thirty-year redemption deadline was never openly
discussed, but researchers nonetheless encountered middling or low-income
village leaders who expressed preferences for “dian” customs that would allow

68  Mantetsu Surveys, 3:170—71, 273-75.
69 Ibid., 174.

70  See notes 41 and 44 of this chapter.
71 Appendix B.
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“dian” sellers to, for example, redeem even before the guaranteed-usage period
had expired, or reject any right-of-first-purchase claim made by “dian” buyers.”

Another notable observation is that the only two villages, Shajing and
Houjiaying,”® where some interviewees expressly argued—if unsuccessfully—
that “dian” redemption rights should expire beyond a certain deadline also
happened to be the only two villages where large landlords appeared to enjoy
some noticeable political advantage”: In Shajing, 5 of the top 8 village leaders
(“huishou”), including the only identifiable village chief, owned significantly
more land per-capita than the village average. In Houjiaying, 8 of 10 identifi-
able current and former village chiefs were above average landholders, includ-
ing 5 people who owned at least three times the average amount. Additionally,
3 of 5 identifiable vice village chiefs were above-average landholders. In no
other surveyed village do above-average landholders account for more than
half of identifiable village chiefs, vice-village chiefs, or “huishou”/“baozhang”-
level officials. While this may be pure coincidence—that possibility is hard to
rule out in a sample of only seven villages—one reasonable interpretation is
that the customary right of unlimited “dian” redemption was more secure in
villages where large landholders were politically weaker.

All this suggests, ultimately, that vigorous support from lower-income polit-
ical elites was quite instrumental in sustaining and enforcing seller-friendly
“dian” norms. Their support could take effect in a variety of ways: village officials
usually played crucial roles in mediating and settling “dian” and permanent
sale related disputes, and therefore had numerous opportunities in everyday
economic life to encourage and perhaps enforce adherence to their preferred
institutional norms. The Zhang Leqing-Lin Fengxi dispute also highlights the
somewhat higher-level forums, including formal litigation and village-wide
“policy” debates, in which advocacy and support by sympathetic political elites
could be particularly effective at reinforcing customary property institutions.

The Lower Yangtze locations pose greater empirical challenges. There are
few sources there, if any, that directly document the positions of village or
lineage elites in “dian”-related disputes—certainly nothing comparable to the
Mantetsu surveys. Fortunately, there is much circumstantial evidence to be
found, from both the county case archives discussed above and several major
collections of land contracts from the same periods.

Whether in North China or the Lower Yangtze, few potential “dian” buyers
and sellers negotiated contracts themselves. Rather, one side would typically

72 See notes 39—44 of this chapter.
73 See discussion at supra, pp. 59—60.
74  Appendix B.
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ask a middleman to contact the other side, gather both sides’ preferences, pro-
pose a reasonable compromise, measure the land, and, finally, draw up the
deed. If any disputes flared up after the contract signing, the middleman would
likewise supervise initial mediation and renegotiation attempts.” Given these
expansive duties, he needed to command enough trust and respect within the
community to effectively broker deals and settle disputes.

The argument here is that the great majority of Lower Yangtze middlemen
were relatively senior members of either the “dian” seller’s or the “dian” buyer’s
kinship group. These were usually identical, as most people preferred to do
business with relatives. In any case, the near-omnipresence of senior kinsmen
in “dian” sales strongly suggests that kinship groups were heavily involved with
the negotiation and enforcement of proper behavior in these transactions.

These claims rely on data culled from two recently discovered contract col-
lections in Zhejiang. The first is a set of 415 late-Qing land contracts from the
Ningbo region, of which 412 were “dian” sales contracts, redemption contracts,
or conversions from “dian” to permanent conveyance.”® All 415 identify not
only the names of middlemen, but also their kinship affinity, if any, with either
contracting party—usually the seller. 403 contracts employed at least one
elder relative as middleman. Moreover, of the 389 transactions made between
members of the same lineage, 385 employed only fellow lineage members as
middlemen. The most sought-after middlemen were generally senior mem-
bers of one’s lineage,”” brokering contracts for nephews or junior cousins.
There is no indication that personal wealth enhanced one’s perceived fitness
to be middleman—many, even the most popular, were themselves indebted
“dian” sellers.”®

The second contract collection is a batch of 140 land sales from Shicang
Village, Songyang County, spanning the years 1865 to 1915.7% 108 of these, or
77 percent, were “dian” transactions. The social composition of middlemen in
these contracts was almost identical to the Ningbo collection: 130 of the 140
land sales, and 103 of 108 “dian” transactions, involved at least one middleman
who was an elder relative of one contracting party, and the great majority

75  Huang, Peasant Economy, 52—-58; Huaiyin Li, Village Governance in North China, 1875-1936
(Stanford: Stanford University Press, 2005), 54-55.

76 Ningbo giyue. The three exceptions are at nn. 81, 167, 169.

77 Examples include Mao Rongkun, Mao Renli, Mao Youpei and Mao Shengen. Ibid,, 8, 23,
27, 98.

78 Ibid., 82, 87.

79  Shicang giyue.
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involved at least three. Here, too, certain senior members of the locally domi-
nant lineage were in high demand.8°

These empirical patterns highlight the influence that senior lineage mem-
bers exerted on land transactions and their underlying social norms. Most
importantly, middlemen were also mediators and arbitrators of first-resort in
case of dispute, and therefore exercised considerable authority over the con-
tracting parties. Employing senior relatives as middlemen further strength-
ened such authority and gave them a legitimate opportunity to advocate and
enforce their understanding of local property norms. From there, it is but a
small step to suggest that, because these senior relatives were often themselves
low-income “dian” sellers, their wide-ranging influence over transactions
weakened the ability of higher-income households to obtain their preferred
normative and contractual outcomes.

One would also expect that this weakening effect was particularly strong in
intra-lineage “dian” sales, as the influence of middlemen should have been sig-
nificantly stronger when they were related to both parties. On the other hand,
middlemen who were unrelated to either side possessed comparatively less
authority, as the reputational costs of ignoring or contradicting them were sig-
nificantly lower. This increased the potential for extended conflict and ruth-
less bargaining tactics in inter-lineage transactions. For example, inter-lineage
sales accounted for a strong majority of “dian” disputes in the Lower Yangtze
county cases discussed in Section One,8! even though they probably accounted
for only a small fraction of all “dian” sales. Therefore, if kinship hierarchies
affected the negotiation and enforcement of “dian” customs in favor of lower-
income households, their effect should have been greater in cases where buyer
and seller belonged to the same lineage.

This is precisely what we find in these county-level cases.3? In one 1896
case from Zhuji County, a relatively junior member of the local Zhou lineage
attempted to ban a cousin-in-law from redeeming land her husband had con-
veyed to him five years ago.83 The point of contention was whether the convey-
ance was a “dian” sale—here termed a “ya” transaction—or a permanent one.
After consulting with other community members, the magistrate decided that
the debate was immaterial: “[A]t the time of the transaction, the parties clearly
should have understood that, because they were relatives, not only was a “dian”

80 Examples include Que Hansheng and Que Hanliu. Ibid,, 8, 9.
81  Appendix A, Part 11.

82 Lidai panli pandu, 10: 403—04, 443, 449, 484; 12: 303, 397.

83  Lidaipanli pandu, 10: 443.
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sale certainly redeemable, but there was also no reason why a permanent sale
would not be.”8* Similar decisions appear in at least three other cases.8>

The magistrate cites no clear authority for this extraordinary claim, but
unless we assume incredible ignorance of central laws and regulations, he was
probably aware that it violated every formal legal authority possible. Moreover,
it seems implausible that he believed that this was some universal moral
commandment—the steps he took to reach the conclusion, including meeting
with community members, indicate that he was persuaded of its applicability
under certain circumstances, not that he came in with a-priori moral faith in
it. This strongly suggests that the claim derived from his understanding of local
customary practices.

He was not alone in this observation. It also appears in three cases decided
by another Lower Yangtze magistrate from the same era, who commented
that, because “dian” buyers were expected to show greater leniency for low-
income kinsmen, permanent sales between kinsmen were redeemable.8¢ The
vast majority of “dian” sellers would probably have appreciated this extra con-
cession, especially if, as argued above, the selling of property was usually a
last resort in times of extraordinary financial need. All this suggests, as argued
above, that middlemen were often sympathetic towards the economic interests
of lower-income relatives, and could act upon that sympathy more strongly in
cases where the transacting parties were kinsmen.

Conclusion

The strongly egalitarian flavor of certain Chinese property institutions can be,
at least in the cases I have studied here, paradoxically explained by the preva-
lence and influence of kinship hierarchies in rural communities. By creating a
separate axis of status distribution that had little correlation with one’s relative
wealth, kinship hierarchies significantly boosted the cumulative status and
bargaining power of lower-income households, and therefore their ability to
establish favorable property institutions over the express opposition of wealth-
ier landholders. Individual inequalities enhanced, in the broader scheme of
things, balance and equality between rich and poor.

How do these conclusions relate to the main themes of this volume? In
many ways, the account given here of how “dian” redemption norms were
shaped by local interests and power balances is distinctly “modern,” despite

84 Ibid.
85  Ibid, 403-04, 449, 484.
86  Lidai panli pandu, 12: 303, 397 (see the two cases).
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the norms’ highly questionable economic efficiency. They were generally nego-
tiated based on rational calculations of economic self-interest, rather than
cultural perceptions of morality. Of course, the power balances behind those
negotiations were deeply influenced by cultural factors, but, at the very least,
people tended to think of explicitly economic issues—property, contract, land
use—in largely economic terms.

But what do we mean by “modern” in the first place? Preexisting studies of
“dian” sales characterize “ideals of permanence in landholding” as “precom-
mercial” or premodern, thus implying that a modern property regime should
be unhampered by cultural undertones, but, ultimately, how much “culture”
can modernity accommodate? If immediate perceptions of land use and prop-
erty must be “deculturalized” to be modern, then what about understandings
of kinship and social status? Does “modernity” leave no room for any moral
internalization of status distribution norms?

The answer to the latter question, at least to most Chinese historians, would
probably be “no.” We now tend to think of Republican China as fluidly embrac-
ing “modernity”—if not already very “modern”—or at least not fundamentally
averse to it. The various papers in this volume all speak to that basic point.
It would be rather uncomfortable, therefore, to characterize kinship hierar-
chies as fundamentally “premodern,” when they remained a central organizing
principle of Chinese society throughout the Republican era. In fact, one could
argue that they remain quite alive and well in China even today, not to mention
in many other East and Southeast Asian countries. Of course, if one believes
that substantive individualism and thorough materialism are indispensable
components of a “modern” society, then perhaps one would happily label—
a la Jirgen Habermas—all “Asiatic” societies as “not yet fully modern,”8” but
few historians, I suspect, would be quite so bold.

If so, then there is really nothing “premodern” at all about “dian” institu-
tions, whether in the way they were immediately thought of and negotiated, or
in the cultural structures that shaped underlying social power balances. That
conclusion actually makes a good deal of sense when we place these largely
stable property institutions back into the overarching historical context of
late 19th and early 20th Century China, a time of rapid social and economic
change at all levels of human life. If we think of “modernity” as a destabilizing
force that dramatically altered the landscape of Chinese society, then perhaps
the reason why it seemed to spare these oddly-shaped property norms was that
they were very modern to begin with.

87  Jirgen Habermas, The Postnational Constellation: Political Essays, trans. Max Pensky
(Cambridge: Massachusetts Institute of Technology Press, 2001), 124.
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Appendix A  List of “Dian”-Related Cases

Cases related to “dian” redemption are marked in bold type.
Cases involving claims by the “dian” buyer that the seller’s redemption rights had
expired are marked with @.

Part 1: Longquan Legal Archives, Zhejiang University
(Sorted by Archive Document Number)
Cases involving “dian” transactions of more than 30 years are marked with *

Moo3-01-00034

Mo03-01-00821

Moo3-01-01480

Moo3-01-02553

(1947) @ (1926) @ (1933) (1926)
Moo3-01-00038 Moo3-01-00847 Mo03-01-01698 Mo03-01-02633
(1919) @* (1920) (1926) @* (1944)
Moo3-01-00044 Moo03-01-00851 Moo3-01-01778 Moo3-01-02715
(1948) (1944) (1945) (1942)
Moo3-01-00078 Mo03-01-00872 Moo3-01-01791 Moo03-01-02756
(1946) @ (1927) (1915) (1931) @*
Moo3-01-00116 Moo3-01-00879 Moo3-01-01923 Moo3-01-02781
(1918) (1924) @" (1937) (1921) @*
Moo3-01-00126 Moo3-01-00915 Moo3-01-01941 Moo3-01-02790
(1928) @ (1941) (1918) (1943) @*
Mo03-01-00191 Moo3-01-00938 Moo3-01-02104 Moo3-01-02792
(1931) (1943) (1923) (1930)
Moo3-01-00199 Moo03-01-00956 Moo3-01-02147 Mo03-01-03064
(1940) (1942) (1920) @* (1920)
Moo3-01-00277 Mo003-01-01095 Moo3-01-02160 Moo3-01-03427
(1941) (1946) (1925) @* (1946)
Moo3-01-00536 Moo3-01-01119 Mo03-01-02262 Moo03-01-03478
(1942) (1919) @* (1927) * (1918)
Moo3-01-00549 Mo03-01-01166 Moo03-01-02269 Moo3-01-03653
(1926) @* (1920) @ (1944) (1948)
Moo03-01-00586 Moo3-01-01193 Moo3-01-02484 Mo03-01-04662
(1921) @* (1931) (1927) (1941)
Mo03-01-00642 Moo3-01-01229 Moo3-01-02537 Moo3-01-04738
(1919) @* (1926) (1947) (1924)
Moo3-01-00769 Moo3-01-01283 Moo3-01-02543 Moo3-01-04960
(1940) (1923) @* (1912) @* (1947)
Moo3-01-00787 Moo3-01-01412 Moo3-01-02564 Moo3-01-05358
(1947) @ (1944) @ (1918) (1948) @*
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Moo3-01-06049
(1949)
Moo3-01-06251
(1931)
Mo003-01-06436
(1927)
Moo03-01-06546
(1922)
Moo3-01-06719
(1944)

Moo3-01-07697
(1935)
Moo3-01-10732
(1932)
Moo03-01-11063
(1922) @*
Moo3-01-11205
(1921)
Moo3-01-12468
(1944)

Moo3-01-14125
(1942)
Moo3-01-14275
(1944)
Moo3-01-14334
(1945)
Moo3-01-14772
(1941) @
Mo03-01-15067
(1932)

Part 11: Cases from Lidai panli pandu

Ni Wangzhong, Zhuji yumin jiyao

Moo3-01-15080
(1945)
Moo3-01-15483
(1932) @*
Moo3-01-15821
(1943) @
Moo3-01-16217
(1930)
Moo03-01-16292
(1931)

73

This collection does not provide citation information other than page numbers (each

corresponding to a single case in Lidai panli pandu, vol. 10). For example, “473” refers to

the (only) case that is entirely on page 473, while “473-74" refers to the (only) case that

spans pages 473 and 474. No case exceeds two pages.

Disputes between relatives are marked out with *.

313 @*
315 *
320—21%
324
331@"
332
336
344 @*

*

Sun Dinglie, Xisizhai jueshi

346 @*
348-49 @*
359 @*
375 *

377
380
386 *
393

*

403-04 @
410 @*
424 %

426

443 @*
446-47*
449 @"
473"

Citation system is identical to the one above.

Disputes between relatives are marked out with *.

510
511-12
514
524

546
565-66 @
571 @*
581%

585
592-93
602 @*

473-74 "
476-77 @
484 @*
487 @
490-91 @

644
647
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Zhao Youban, Liren pandu huiji
This collection does not provide citation information other than page numbers (in
Lidai panli pandu, vol. 12). For example, “398” refers to the only case entirely on page
398, 398-99 refers to the (only) case spanning pages 398 and 399, whereas “398(1)”
refers to the first case on a page with more than one case.
Disputes between relatives are marked out with *.

14(2) * 169(1) 271(1) 348(2)
15-16 172 278(1) @* 363(2) *
123(1) 178(1) * 303-04 @* 365-66
128-29 @ 212 309 37677 @
132-33 215 312 @ 380-81%
136—37 * 216(1) @ 315(2) 388(2) @
138(2) * 222(2) * 320-21 @ 393-94
142-43 @* 224(1) * 321@ 397(1) @*
L4z * 239(1) * 328(2) 397(2) @*
146-47 245-46 @ 331(1) @ 400(1)

152 250(2) 334(2) * 402-03
156 @ 258(2) @ 338(2)

165-66 @ 260-61 342(2)

166-67 261(1) 345(2) *347-48

Appendix B  List of Political Elites from Seven North
China Villages

Sources
1 Chugokunoson kanko chosa [Investigation of Rural Chinese Customs], 89—145, app. 2
(Committee for the Publication of the Rural Customs and Practices of China ed.,
Iwanami Shoten Press 1958)
Chugoku noson kanko chosa, apps. 2, 3
Chugoku noson kanko chosa, 2751, app. 3
Chugoku noson kanko chosa, 1—29, 353—83, 385-89, 397417, 555—63

a K~ W N

Chugoku noson kanko chosa, 1-55, 63, 1779—82, 406—31
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Name Landholding Belonging to the  Position (current or
(number of mu/ senior generation former)
household size  of a major lineage
(if available))  asidentified by
villagers)? (Y/N)

Sibeichai (median landholding per person: 2 mu)

Zhang Leqing 48/10 Y Village Chief

Hao Guodong 2/6 N Id.

Hao Qingjun “very average” Y Id.

Hao Yiwei 200+/? Y Id.

Hao Luozhuo 4/2 Y Liizhang (/8] 1)

Hao Baizi 28/14 Y 1d.

Hao Luozhen 3/7 Y Id.

Zhao Luohan 23/5 Y Id.

Liu Luoliu 25/10 Y Id.

Zhao Luoxu 11/4 Y Jiazhang (F )

Liu Yuande 10/5 Y Id.

Zhao Luofeng 6/8 Y Id.

Liu Luocun (Wuzi) 24(7 Y Id.

Xu Laosi 7.5/5 Y Id.

Hao Luojing (Luoping) 4/8 Y Id.

Hao Luoxi (Luoji) 13/4 Y Id.

Hao Luogeng 20/13 Y Id.

Hao Luoxiang 8/8 Y Id.

Shajing (median landholding per person: 2.5 mu)

Yang Yuan 40/5 Y Village Chief

Li Ruyuan 76/7 Y Huishou (£ 1)

Zhang Rui 110/18 N Id.

Du Xiang 11.5/10 Y Id.

Zhao Tingkui 14/10 Y Id.

Yang Ze 35/5 Y Id.

Yang Run 11/5 Y 1d.

Zhang Yongren 46/13 Y Id.

Li Xiufang 50/9 ? Xinminhui Officer

Yang Yongcai 18/8 Y Councilor/Head of
Kinship Group

Du Chun 4/5 Y Id.

Zhang Wentong 110/18 Y Id.



76

TABLE (cont.)

ZHANG

Name Landholding Belonging to the  Position (current or
(number of mu/ senior generation former)
household size  of a major lineage
(if available))  asidentified by

villagers)? (Y/N)
Yang Zheng 40/5 Y Id.
Zhao Shaoting 16/8 Y Councilor/Village
Chief Candidate

Lujiazhuang (median landholding per household: 10 mu)

Xing Guanghua 10 Y Village Chief

Chen Jirong 1.6 Y Liizhang

Xing Dawen 7 Y Id.

Chen Dianxiang 13 Y Id.

Yang Fenglin 8 Y Id.

Yang Jinglin 8 Y Jiazhang

Chen Jifu 14 Y Id.

Xing Mingyun 10 N Id.

Sun Riwen 3.3 Y Id.

Chen Qingzhang 4.2 ? Id.

Yang Jinghe 2.7 Y Id.

Lengshuigou zhuang (median landholding per household: ~13 mu)

Du Fengshang 3 Y Village Chief

Ren Fushen 27 Y Jiazhang

Li Liangfu 17.8 Y Id.

Ren Fuyu 27 Y Baozhang ({# )

Zhang Zengjun 27 ? Id.

Li Yongxiang 16 Y Id.

Li Fengkun 17 Y Id.

Li Xiangling 80 (?) Y Shoushi (Id. as

Liizhang)

Ren Dexuan 50 (?) Y Id.

Li Wenhan 50 (?) Y Id.

Li Fenggui 2 Y Id.

Yang Hanqing 80 (?) Y Id.

Yang Lide 30 (?) Y Id.
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TABLE (cont.)

Name Landholding Belonging to the  Position (current or
(number of mu/ senior generation former)
household size  of a major lineage
(if available))  asidentified by

villagers)? (Y/N)

Wang Weishan 40 (? Y Id.

Li Fengjie 70 (? Y Id.

Cheng Zhensheng 6 Y Liizhang

Yang Liquan 10 Y Id.

Li Changhai 3 Y Id.

Li Xingchang 17 ? Id.

Li Defu 20 Y Id.

Li Zonglun 13 Y Id.

Liu Xi'en 13 Y Id.

Li Yongmao 14.5 Y Id.

Ren Fuzeng 40 Y Id.

Ren Furun 1 Y Difang (f@ﬁ)

Son of Yang Qingyun 3 N Head of local
militia

Houxiazhai (Median landholding per person: 3.6 mu)

Ma Fengxiang 43/10 Y Difang

Wu Yuheng 30/? Y Baozhang (same as
village chief in this
village)

Ma Wannian 7/4 Y Id.

Wang Qinglong 30/? ? Id.

Wu Yulin 36/11 Y Id.

Wang Baotan 50 [? ? Id.

Li Pu 30/? ? Id.

Li Shengtang 22(7 Y Jiazhang

Wei Jinsheng 28/7 ? Id.

Wang Baojun 35/11 Y Head of Kinship
Group

Wang Lianzhi 6/2 Y 1d.

Wang Junling 24/5 Y Id.
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TABLE (cont.)

ZHANG

Name Landholding Belonging to the  Position (current or
(number of mu/ senior generation former)
household size  of a major lineage
(if available))  asidentified by

villagers)? (Y/N)

Ma Zhongting 30/14 Y Id.

Wu Xiangzhong 27/8 Y Id.

Wu Zhide 33/6 Y Id.

Wang Qingyun 7/2 Y Id.

Ma Xinggang 17/4 Y Id.

Wang Zhende 10/2 Y 1d.

Wei Jizhou 11/4 Y 1d.

Houjiaying (median landholding per household: 25 mu)

Hou Junliang 10 Y Head of largest

kinship group

Hou Dingyi 50, but Y Village Chief
supports
household
twice as large
as average
(p. 203, 96)

Hou Quanwu 80 Y Id.

Hou Yintang 70+ Y Id.

Hou Rongkuan 25 Y Id.

Liu Zixin 100+ Y Id.

Hou Dasheng 40 Y Id.

Hou Xianyang 150 Y Id.

Hou Changzan 35 Y Id.

Hou Baotian 25 Y Id.

Hou Yuanguang 98 Y Id.

Hou Yonghe 35, but Y Vice Village Chief
supports
household

three times as
large as
average (p. 96)
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TABLE (cont.)

Name Landholding Belonging to the  Position (current or
(number of mu/ senior generation former)
household size  of a major lineage
(if available))  asidentified by

villagers)? (Y/N)

Hou Xichen 30 Y Id.

Kong Ziming 20 Y Id.

Hou Tingwu 35 Y Id.

Xiao Huisheng 25 (p. 55) Y Id.

Hou Zhende 10 ? Jiazhang

Liu Wanchen 10 ? Id.

Hou Ruiwen Lessthanio  ? Id.

Hou Yuanzhao Possibly Y Id.
landless

Ye Runting “Below Y Id.
average”

Hou Ruihe 13 (p. 32) N Xiangding (alower-

level village official
on the level of

Jiazhang)
Wudian (median landholding per household: ~15 mu)
Zhang Qilun 20 Y Village Chief
Zhao Xianzhang 10-15 Y Id.
Zhao Kai 10 Y Id.
Pei Zhenyu 30 Y Id.
Guo Ru 5—6 Y Id.
Father of Jia Zhenheng 3—4 Y Id.
Guo Kuan 70 Y Id.
Yang Wenhai 34 Y Id.
Zhang Wenzhong 34 Y Id.
Pei Shun No. 1 Y Vice Village Chief
landowner
Zhang Wenhui Landless Y Id.
Li Yongyu 30 Y Id.
Guo Zhongsheng 70 N Jiazhang
Li Rong 31 N Id.
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TABLE (cont.)

Name Landholding Belonging to the  Position (current or
(number of mu/ senior generation former)
household size  of a major lineage
(if available))  asidentified by

villagers)? (Y/N)
Zhao Xiang 10 N Id.
Hui Zhen 20 N Id.
Yu Duo 30 Y Id.

Lengshuigouzhuang landholding data marked out with (?) are highly unreliable

Individuals on the above list who were top-5 landowners in their respective villages:
Sibeichai: Hao Luozhen, Zhao Luofeng

Shajing: Zhang Rui

Lujiazhuang: none

Lengshuigouzhuang: Li Xiangling, Yang Hanqing

Houjiaying: Hou Xianyang, Liu Zixin

Wudian: Guo Kuan, Pei Shun.
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CHAPTER 3

Social Practice and Judicial Politics in “Grave
Destruction” Cases in Qing Taiwan, 1683-1895

Weiting Guo*®

In recent years, a growing number of scholars have remarked on the importance
of religious belief and practice in Chinese legal culture. We now have impor-
tant studies of the dynamic interrelation and “distorting mimesis” between
human legal practice and divine justice in various dimensions.! Scholars of
Chinese religion have also explored how popular beliefs and practices were
manipulated, regulated, standardized,? or “superscribed”® by the state and
its agents. However, this scholarship has tended to focus on the relationship

* T 'want to thank Professor Madeleine Zelin for her generous support and insightful sugges-

tions to my article. I also appreciate Jonathan Ocko, Pengsheng Chiu, Yanhong Wu, and Taisu
Zhang for their valuable advice.

1 Amongothers, Paul Katz’s Divine Justice: Religion and the Development of Chinese Legal Culture
(New York: Routledge, 2009) represents the most comprehensive work on the interplay
between Chinese law and religion. For other studies that also explore the mutual influences
betweenhumananddivinejustice, see, e.g., Valerie Hansen, Negotiating Daily Life in Traditional
China: How Ordinary People Used Contracts, 600-1400 (New Haven: Yale University Press, 1995);
Timothy Brook, Jérome Bourgon, and Gregory Blue, Death by a Thousand Cuts (Cambridge:
Harvard University Press, 2008); Chen Dengwu %1, Cong renjianshi dao youmingjie:
Tangdai de fazhi, shehui, yu guojia M A BT T JACHLS], Hhey, SEX
[From Human World to Underworld: Law, Society, and the State in Tang Dynasty] (Taibei:
Wunan, 2006); Chen Dengwu, Diyu, falii, renjian zhixu: zhonggu zhongguo de zongjiao, she-
hui, yu guojia HFK VA NIRRT i E R EL 4hsy. 5EZK [Hell, Law,
and the Order of Human World: Chinese Religion, Society, and State during the Middle Age]
(Taibei: Wunan, 2009).

2 See especially James Watson, “Standardizing the Gods: The Promotion of T'ien Hou (‘Empress
of Heaven') along the South China Coast, 960-1960,” in Popular Culture in Late Imperial
China, ed. David Johnson, Andrew J. Nathan, and Evelyn S. Rawski (Berkeley: University of
California Press, 1985), 292—324.

3 Prasenjit Duara coined the term ‘superscription’ to describe how the state utilized the frame-
work of popular symbolisms while adding new meanings to these symbolisms. Prasenjit
Duara, Culture, Power, and the State Culture, Power, and the State Rural North China, 1900-1942
(Stanford: Stanford University Press, 1988); Prasenjit Duara, “Superscribing Symbols: The
Myth of Guandi, Chinese God of War,” Journal of Asian Studies 47, no. 4 (1988): 778-95.
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between the divine and mundane worlds, orthodoxy and heterodoxy, and for-
mal and informal institutions. We have yet to explore the way in which popular
beliefs were negotiated in adjudication, and the ways in which the violation of
popular beliefs could be both overlooked and sanctioned in social and judicial
practice. The goal of this chapter is to rethink the way we approach the inter-
action between religion and law by examining certain aspects of the process
of negotiation in cases involving the religiously and culturally charged issue of
grave desecration.*

Records preserved in the Danxin Archive (Danxin dangan) and various
other local sources from Qing-ruled Taiwan provide rich documentation for
a study of “grave-destruction” (Auifen) or “uncovering graves” ( fazhong) cases.
The tomb is one of the most consecrated and vulnerable sites. In China its
sanctity was derived primarily from the cult of the ancestor, which influenced
the way in which the deceased were imagined, and from ideas of fengshui or
geomancy, which accorded transformative significance to the siting tomb itself.
Because of its association with both geomancy and the corpse, disruption of
the tomb could entangle kin and offenders in intense social conflicts. Maurice
Freedman and subsequent anthropologists commented on the importance of
geomantic disputes and the competition over geomantic sites, often referred
to in Chinese as “stealing other’s geomantic sites” (giang fengshui).> Melissa
Macauley drew attention to the practice of “body-snatching” of corpses as
a unique feature of Chinese legal practice that frequently resulted in legal

4 Actually, disputes involved grave destruction were not uncommon in late imperial China.
Many local gazetteers and legal handbooks provide vivid account of grave disputes particu-
larly since late Ming period. Some grave disputes even triggered power struggles among local
actors, officials, and the state. Timothy Brook discussed a Nanchang grave case that disturbed
the imperial court and a wide range of higher officials. See Timothy Brook, The Chinese State
in Ming Society (London: Routledge Curzon, 2005), 1-13.

5 Maurice Freedman, “Geomancy,” in Proceedings of the Royal Anthropological Institute of Great
Britain and Ireland for 1968 (London: Royal Anthropological Institute of Great Britain and
Ireland, 1969), 5-15; Maurice Freedman, “Chinese Geomancy: Some Observations in Hong
Kong,” in The Study of Chinese Society: Essays by Maurice Freedman (Stanford: Stanford
University Press, 1979), 189—221. For the exploration of normalization and indigenization
of geomantic order in local society through a historical anthropological approach, see
Chen Jinguo I, Xinyang, yishi, yu xiangtu shehui: fengshui de lishi renleixue tansuo
i, RS 2 Tak s KUK DT A28 2R [Belief, Ritual, and Rural Society:
The Anthropology of Fengshui in Fujian, China] (Beijing: Zhongguo shehui kexue chuban-
she, 2005). For other comprehensive studies on Chinese geomancy, see Stephan Feuchtwang,
An Anthropological Analysis of Chinese Geomancy (Vietnam: Vithagna, 1974); Ole Bruun,
Fengshui in China: Geomantic Divination between State Orthodoxy and Popular Religion
(Copenhagen: NIAS Press, 2003).
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disputes.® The practice of tomb robbery further contributed to the vulnera-
bility of graves.” The custom of “killing the drought demons” (da hanba) also
had devastating effects on graves as it was widely believed that the corpses
would attract moisture and eventually cause the drought.® As a result, grave
destruction, whatever its motive, became an important source of litigation in
Chinese courts.?

Previous studies have examined the cultural, material, and social context
behind the destruction of graves, but have largely ignored desecration as a
matter for adjudication and disputation. Most studies view this phenom-
enon merely as a “social problem,” emerging out of disputes over geomancy
or corpses, or as a byproduct of land disputes or lineage conflicts.!® This

6 Melissa Macauley, Social Power and Legal Culture: Litigation Masters in Late Imperial
China (Stanford: Stanford University Press, 1998), 195-227.

7 For the history of Chinese tomb robbery, see Wang Zijin -4, Zhongguo daomu shi
F[E %% % 5 [A History of Chinese Tomb Robbery] (Beijing: Jiuzhou chubanshe, 2007).

8 For the culture of “killing the drought demons,” see, for instance, Jeffrey Snyder-Reinke,
Dry Spells: State Rainmaking and Local Governance in Late Imperial China (Cambridge:
Harvard University Press, 2009), 108-10; Zhang Chuanyong 7% 5, “Hanba wei nue:
Ming-Qing beifang diqu de ‘da hanba’ xisw P44 E:IE LT HUIX 4T 5k
3J{% [The Drought Demon Brings Disaster: The Custom of ‘Killing the Drought Demon’
in North China during the Ming-Qing Period],” Zhongguo shehui jingji shi yanjiu
P E A 25 22 5% 5T [The Journal of Chinese Social and Economic History] 4 (2009):
51-60.

9 Another increasing threat to the graves is the government-sponsored campaign of remov-
ing graves (pingfen yundong or gingshan baihua zhili). Started first in the 1950s, this cam-
paign has been represented by the authorities as one designed to promote agriculture and
reuse land efficiently. In 2012, the Henan Province’s grave removal project outraged local
people and triggered a series of protest. Some netizens defied the government by creating
a parody song called “Grave-flattening Style” (pingfen style). For the Henan incident, see
Thomas Mullaney’s report, at http://tsmullaney.com/?p=412. There are a number of news
reports regarding the removal of grave across the nation. For a recent report on Wenzhou'’s
pingfen campaign, see http://wz.people.com.cn/n/2014/0712/c139014-21646952.html.

10  See, e.g, Hong Jianrong Htfi ¢, “Dang ‘fengshui’ chengwei ‘huoshui’: gingdai taiwan
shehui de fengshui jiufen” WK B : ARG EH LK S [When
‘Wind and Water’ Became ‘Harmful Water: Fengshui Disputes in Qing-ruled Taiwan],”
Tainan wenhua 5 F§ AL [Tainan Culture] 61 (2007): 27-54, and 62 (2008): 1-46; Zeng
Guodong % [, “Cong shijinbei tantao gingdai taiwan de shehui xianxiang M7~ 275
HIHHEREE 424 [Qing-ruled Taiwan’s Social Phenomenon: An Analysis of
Banning Tablets]” Shilian zazhi 52124 & [Correspondence of Taiwan History and Relics]
35 (1999): 59-92; Han Xiutao #7585k, Ming Qing huizhou de minjian jiufen ji qi jiejue
IIE BN I R 2 2y S i ¥ [Local Dispute Resolution in Ming-Qing Huizhou]
(Hefei: Anhui daxue chubanshe, 2004), 264—300; Zhang Xiaoye 5k /N, Guan, min, yu
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interpretation certainly conforms to imperial perceptions of social disorder,
and also conforms to the literati’s critique of the immorality of offenders in
grave desecration cases. However, as this study argues, the records of court
cases and other local historical sources reveal that grave violation was to some
extent “sanctioned” in both social and judicial practice. The sanctioned viola-
tion of grave integrity left graves unprotected despite the highly charged emo-
tional and religious associations with which they were endowed.

In the Qing legal system, the Qing Code imposed severe punishments for
the offenses of exposing a coffin or a corpse.!! Records of cases that under-
went central government review, including those collected in the Conspectus of
Penal Cases (Xing'an huilan), suggest that offenders who violated graves, even
without engaging in homicide or robbery, were often sentenced to military
servitude, exile, or branding.!> However, when such cases were handled only
by local officials, the officials often issued prohibitions without further inves-
tigation, handed down a lesser punishment, or sent the case for mediation
before trial.!® Evidence from Taiwan includes many cases in which communal

fa: Ming Qing guojia yu jiceng shehui T~ & Hik: BGHE K 5H)Z4E4s [Official,

Ordinary People, and Law: Ming-Qing State and Local Society] (Beijing: Zhonghua
shuju, 2007); Lin Wenkai MR, “Tudi giyue zhixu yu difang zhili: shijiu shiji taiwan
danxin diqu tudi kaiken yu tudi susong de lishi zhidu fenxi --HhF2ZFLF 55
T EL: UL S OB DX L T B YRR K D 5L 73 BT [Local Govern-
ance and the Social Order of Land Contract: A Historical Institutionalist Analysis for Land
Reclamation and Land Litigation in Danxin Region of the Nineteenth Century Taiwan],”
Ph.D. diss., National Taiwan University, 2006.

11 In the Great Qing Code, the Article of “Uncovering Graves” dealt with grave-related
offenses. Shen Zhiqi Y1, 2 %7, Da Qing lii jizhu K35 H:451F [The Great Qing Code with
Collected Commentaries] (Beijing: Falii chubanshe, 2000), 623—34.

12 Zhu Qingqi PLJHL et al, Xing'an huilan sanbian TN ZE30 % =4 [Conspectus of Penal
Cases] (Beijing: Beijing guji chubanshe, 2000), 220, 241, 72663, 1043, 1232, 1513—14, 1681,
1776, 1789, 2047; vol. 4: 117-18, 186—98.

13 In late imperial law there was a statutory distinction between “trivial matters” (xishi)
and “felony cases” (zhongan). When an offense required a severe sentence it had to
be sent to the magistrate’s superior for review. However, as Thomas Buoye has demon-
strated, it was possible for a magistrate to frame a case in such a way that the sentence
did rise to the level of a mandatory review. By such means, magistrates might conceal
case that the law would otherwise deem to be a felony case including cases of grave
desecration. For the study on how local officials used rhetorical techniques to deal
with the gap between central government policies and local reality, see Thomas Buoye,
“Shiba shiji shandong de shahai qinren anjian: pinqiong, juewang, yu song’an shenli
zhong de zhengzhi caozuo 18 WL IR AAFE IR NG F097. 48 A% AL
HIYBA R [Killing the Family in Eighteenth-Century Shandong: Poverty, Despair
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cemeteries (or “charitable cemeteries”; yizhong or guanshan zhongdi)—the
public cemeteries built specifically for the poor, the homeless, fallen soldiers,
or unidentified dead—were maliciously destroyed but the courts announced
only prohibition to deter perpetrators.'* In cases where land cultivators were
involved, officials even favored compromise, allowing encroaching cultivators
to pay compensation and continue to farm in the shadow of the graves. Local
elites denounced offenders as “mountain demons” (shangui),'® but they were
often forced to accept the inevitability of violations and allow potential per-
petrators to farm adjacent lands as “grave-managing tenant farmers” (mudian,
muding, dianding, xunding, or guanshi), to safeguard their ancestor’s graves.!
Many locals vandalized each other’s graves during family feuds or land compe-
tition, and in order to steal the benefits of efficacious geomantic sites. The pre-
vailing custom of “bone collection re-burial” (jiangu), in which the deceased
was initially interred without a tombstone and subsequently reburied within
six to ten years, frequently attracted offenders who would steal the gravesite

and Judicial Politics],” trans. by Weiting Guo, in MingQing falii yunzuo zhong de quanli yu
wenhua WIGEAHZAE T IIAT) 5 SCAE [Power and Culture in the Practice of Ming-
Qing Law], ed. Chiu Pengsheng Iif} 2/} and Chen Xiyuan [%: B}z (Taibei: Lianjing, 2009),
255-74-

14  For recent studies on communal cemeteries, see Kawakatsu Mamoru JI[ 157, “Min
Shin irai, Konan shichin no ky6do bochi. Gizuka: Shanghai fuki shichin shi no gizuka
wo chishin toshite B LAk . VLR T8 0 SLA) 50kt - UK Bl ik © X
K & & L T [Communal Cemeteries in Jiangnan Cities and Towns: A Study of
Shanghai and Its Surrounding Areal” Kyiishi Daigaku Toyoshi ronshi JLMKZE AR
7 52184 [ The Oriental Studies (of Kyushu University)] 24 (1996): 75-107; Feng Xianliang
{5 «R enying yizhong: Ming QingJiangnan de minzhong shenghuo yu huanjing baohu
VoA U TSV I DA AR AR RS [Graves and Communal Cemeteries:
Everyday Life and Environmental Protection in Ming-Qing Jiangnan],” Zhongguo shehui
lishi pinglun F1 [E 4123 [ 52 P78 [Chinese Social History Review] 7 (2006): 161-84.

15  Taiwan yinhang jingji yanjiushi 5 V58UTZPFIITE et al, Taiwan nanbu beiwen

Jicheng 575 A iR SCEE K [Collection of Inscriptions from South Taiwan] (Taibei:
Taiwan yinhang jingji yanjiushi, 1966), 69—70, 437—39; Taiwan yinhang jingji yanjiushi et
al,, Taiwan zhongbu beiwen jicheng & 5 1% L4 A [ Collection of Inscriptions from
Central Taiwan] (Taibei: Taiwan yinhang jingji yanjiushi, 1962), 86-88.

16 Ino Kanori ﬁ} ﬁﬁ;?’%%ﬁ, Taiwan sheng wenxian weiyuanhui ﬁ(’%‘é\x;ﬁé j’E'\’f: trans.,
Taiwan bunkashi 5 75 3L AL [A History of Taiwanese Culture] (Taizhong: Taiwan sheng
wenxian weiyuanhui, 1985-1991), zhong juan, 200; Taiwan yinhang jingji yanjiushi et al.,
Fujian shengli # $3£45 1] [Provincial Regulations of Fujian] (Taibei: Taiwan yinhang jingji
yanjiushi, 1964), 447-48, 884-86; Gao Gongqian =1 L5z, Taiwan fu zhi 5 V5 7% [Taiwan
Prefecture Gazetteer] (Taibei: Taiwan yinhang jingji yanjiushi, 1960), juan 10, 249-50.
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and discard the skeleton in order to bury their own relatives.'” In cases where
grave disputes involved land reclamation, officials appeared to give at least
equal consideration to both the interests of land development and the need to
protect the integrity of ancestral graves.!®

The tension between ancestor worship and the sanctity of graves in norma-
tive practice and the apparent willingness of officials to endorse their violation
raises important questions about the relationship between norms and legal
practice in Chinese legal culture. It is not uncommon to find a gap between
norms and practice, but the evidence that the violation of graves, sites so deeply
embedded in local religious practice and social identity, was to a considerable
extent sanctioned by both local actors and officials reveals an unexpected dis-
parity between ideal and practice that requires further explanation. Through
the exploration of grave destruction cases in Qing-ruled Taiwan, we can see
the impact of social and economic changes from eighteenth to the nineteenth
century on the treatment of sites whose economic and social meaning came
into competition with new economic and social priorities. We can also see
how grave integrity was negotiated during the course of social and economic
change in both social and judicial practice. Actually, since the seventeenth and
eighteenth centuries, the flood of migrants and the expansion of land reclama-
tion have threatened the integrity of graves in Taiwan. The vast undeveloped
lands (kuangdi) and vacant space (kongdi) in Taiwan attracted costal Chinese
settlers, who were allowed to acquire these lands by applying for a cultivation
license (kenzhao) and developing the lands.!® Most of these undeveloped lands
were home to communal cemeteries, however. Out of sympathy for the poor,

17 For the practice of bone collection re-burial in Taiwan, see Chen Ruilong [ Fii g,
Taiwan sangzang lisu yuanyou HVEWZEALIAYHH [The Origins of Death Rituals
in Taiwan] (Tainan: Shifeng, 1997), 246—248; Li Xiu'e AT, Taiwan chuantong sheng-
ming liyi SVEAESAEA#LX [The Traditional Life Rituals of Taiwan] (Taizhong:
Chenxing, 2003), 169—72. For the comparison of bone cleaning ritual between differ-
ent regions in Asia, see Cai Wengao P15, Senkotsu kaiso no hikaku minzoku gakuteki
kenkyi Ve 3R O LRI 4= 9T [A Comparative Ethnographical Study of
Bone-cleaning Reburial] (Tokyo: Iwata Shoin, 2004).

18  For the correlation between “geomantic approach” and the “utilitarian approach” in
the practice of geomancy in premodern Taiwan, see Timothy Tsu, “Geomancy and the
Environment in Premodern Taiwan,” Asian Folklore Studies 56 (1997): 65-77.

19  Huang Fusan 3{% — and Weng Jiayin ${£7¥, “Qingdai Taiwan hanren kenhu jie-
ceng chulun” JHRETEN AR ZHIE [A Preliminary Study on Han Chinese
Land Developers in Qing-ruled Taiwan], in Zhongyang yanjiuyuan jindaishi yanjiusuo
HRF R BE AR S WS HT ed., Jindai Zhongguo quyushi yantaohui lunwenji shangce
T HP ] DX 3 2 ) 25 L JHF [Proceedings of the Conference on the Regional Histories
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the Qing government allowed everyone to bury their deceased relatives in
these places without charge. The relatively low value of the undeveloped lands
and their distances from other cultivators’ villages appeared to protect the
graves from transgression by cultivators. The rugged terrain and the Qing gov-
ernment’s settler/aborigine segregation also deterred cultivators from enter-
ing mountain regions. Nevertheless, the growing population and increasing
pressure over land and resources encouraged land developers to trespass on
communal lands and aboriginals’ territories. During the nineteenth century,
when the problem of land scarcity worsened, cemeteries in both plains and
mountains fell prey to aggressive desecration. The competition over land also
triggered battles in which a considerable number of homeless single migrants
fought and died for land developers. At times, land developers donated funds
and land to set up communal cemeteries, particularly for deceased single
migrants and the soldiers killed in the feuds.2? They were not averse, how-
ever, to encroaching on other developers’ graves during cultivation, and even
vandalized those graves during battles. Faced with the emerging grave viola-
tions, local governments attempted to protect communal cemeteries through
a series of prohibitions and adjudication. In late seventeenth century, local
officials proclaimed a standard that allowed anyone to bury his relatives in
a vacant space that was located either on communal land or on land where
the cultivator was licensed.?! In some judicial cases, local officials even set up
the land in question as a communal cemetery, as the magistrate found it dif-
ficult to determine ownership.2? Such efforts had little effect on the trend of
grave destruction, however. Officials usually announced warnings, but in prac-
tice they rarely took full measures to combat grave violation. As the following
analysis demonstrates, local officials would never actively intervene in grave
disputes unless a verdict was demanded or a crisis was imminent.

In addition to communal cemeteries, grave desecration also occurred in
small cemeteries or private farmers’ lands, even though these places were
considered safer than communal lands as they were not accessible to every-
one. Such violations differed from those in communal cemeteries. Most of the

of Modern China; Volume: Shang] (Taibei: Zhongyang yanjiuyuan jindaishi yanjiusuo,
1984), 249-70.

20  See, e.g, Taiwan yinhang, Xinzhu xian caifang ce Hi1T E- Vi [Xinzhu County Local
History and Information Book] (Taibei: Taiwan yinhang jingji yanjiushi, 1962), 134-35.

21 Gao Gonggian, Taiwan fu zhi, juan 10, 249-50.

22 He Peifu et al, Taiwan diqu xiancun beijie tuzhi: Zhanghua xian pian
S & AL ERT  [Mlustrations of Taiwan Old Inscriptions:
Zhanghua County] (Taibei: Guoli zhongyang tushuguan, 1997), 17-18.
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graves on private land belonged to those who owned the land (yesu) or worked
as tenant farmers (dianhu). Since landowners usually resided or cultivated in
other regions, they were not able to take care of their relatives’ graves. Most
tenant farmers also subleased the land to other farmers, so their residences
were sometimes far from their relatives’ graves. As a result, these landowners
or tenant farmers often hired grave managers to guard the graves by leasing
land to the latter. It was not unknown, however, for these managers to swindle
the living kin of the deceased and participate in grave-damaging activities.?3
Unable to watch the graves themselves, the living kin had no choice but to
continue to lease the land to grave managers. No matter whether the living kin
looked after the graves by themselves or hired somebody else to do it, grave vio-
lations frequently took place due to disputes over swindling or management
fees and the disputes over communal cemeteries or graves of relatives of ten-
ant farmers tended to be particularly troublesome.?4

All in all, although grave looting had a long history in China, it became par-
ticularly important as a social and legal issue as population growth and com-
mercialization of land put increasing pressure on agricultural resources. In
Taiwan this was largely a nineteenth-century problem, although elsewhere
we see encroachment on cemeteries taking on its own local characteristics.2®
Whereas earlier graves were often situated in the middle of farmers’ fields, by
the turn of the century the need to preserve prime paddy land caused farm-
ers to site their graves on lands that were unclaimed or unregistered, lands
that still functioned as commons, where animals grazed or villagers foraged
for wood and kindling. The ambiguity of ownership further exacerbated con-
flict, as one kinship group might establish gravesites in territory where another

23 Ino Kanori, Taiwan bunkashi, zhong juan, 200-202; Gao Gonggian, Taiwan fu zhi, juan
10, 249—250. In addition, the Conspectus of Penal Cases also contained several cases of
punishing grave managers for their grave-damaging behavior. See Zhu, Xingan huilan
sanbian, 241; vol 4: 118, 186.

24  This is why on many occasions when the officials demanded the offenders pay for
damages, they also required the victims to pay a cultivation and management fee. See
Qiu Xiutang 754, Taiwan beibu beiwen jicheng V5L LA [Collection of
Inscriptions from North Taiwan] (Taibei: Taibei shi wenxian weiyuanhui, 1986), 99.

25 Please refer to Madeleine Zelin, “Eastern Sichuan Coalmines in the Late Qing,” in Empire,
Nation and Beyond: Chinese History in Late Imperial and Modern Times, A Festschrift in
honor of Frederic Wakeman, Jr., ed. Joseph Esherick, Yeh Wen-hsin, and Madeline Zelin
(Berkeley: Institute of East Asian Studies, University of California Berkeley, Center for
Chinese Studies, 2006), 105—22, for destruction of graves in competition between owners
of coal seams and owners of cemeteries.
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had begun cultivation. As competition over land intensified, so did associated
disputes.

Grave disputes were not simply a matter of resource scarcity, however. As
a symbol of family prosperity, a hub of cosmic forces, and an exemplifier of
human-environment relations,?® the grave was a social and political as well as
economic target. Political leaders and ordinary people destroyed these geoman-
tic sites as a means of bringing supernatural disasters or “killing airs” (shagq:)
upon their enemies.?” During subethnic feuding and in battles between China
and foreign countries,?8 soldiers and ordinary people used grave destruction as
a tool for revenge. On many occasions grave-managing farmers ruined graves
in order to extort gifts or higher wages.2? The threat of grave desecration to
the health and wealth of the family was such that parties to legal suits were
known to carry out such acts to press for a settlement. There are even records
of the construction of fraudulent tombs (kongyin or xudui), which were then
damaged in order to levy accusations of grave destruction—a litigation tactic
in Taiwan lawsuits.3°

To the Chinese people, the sanctity of the grave and its significance in dis-
putation are equally important. The grave became not only a tool for revenge

26 In the Republican and post-1949 eras, with the rise of the modern idea of sanitation, the
pressure of increased population, and the increasing urban planning projects led by gov-
ernment or entrepreneurs, the grave also became one of the objects to be removed or
relocated.

27  Among others, Chiang Kai-shek’s attempt to destroy Mao Zedong's ancestral tomb is one
of the most famous cases in modern Chinese history.

28  During the Sino-French War, for instance, Chinese soldiers in Jilong usually sneaked to
French troop’s area and vandalized French soldier’s tombs. See Taiwan yinhang jingji
yanjiushi et al., Shubao fabing qin tai jishi canji BRI FeAZ G 20 FH5% 4 [Remnants on
French Invasion to Taiwan during the Sino-French War] (Taibei: Taiwan yinhang jingji
yanjiushi, 1968), 294—95.

29 Ino, Taiwan sheng wenxian weiyuanhui trans., Taiwan bunkashi, zhong juan, 200; Taiwan
yinhang, Fujian shengli, 447-48; Gao, Taiwan fu zhi, juan 10: 249-50; Taiwan yinhang
jingji yanjiushi et al., Xinzhu xian caifang ce, 208-10. Such phenomenon also happened
in other regions of Fujian Province, see Su Liming JRERLN, Quanzhou jiazu wenhua
SRINZ R SCAL [The Family Culture of Quanzhou] (Beijing: Zhongguo yanshi chuban-
she, 2000), 177.

30  He Peifu {175 et al., Taiwan diqu xiancun beijie tuzhi: Taizhong xianshi Hualian xian
pian GIEMIX IR EE: PRl 6% RS [Hustrations of Taiwan Old
Inscriptions: Taizhong County, Taizhong City, and Hualian County] (Taibei: Guoli zhong-
yang tushuguan, 1997), 110; He Peifu et al., Taiwan diqu xiancun beijie tuzhi: Jiayi xianshi
pian IS HIX AR G : 5% LETTH [Hlustrations of Taiwan Old Inscriptions:
Jiayi County and Jiayi City] (Taibei: Guoli zhongyang tushuguan, 1994), 48.
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but also a tool for protest and disputation. The potential harm of uncovering
a grave could be used as a threat to individuals and families as well as a justi-
fication for pre-emptive and retaliatory action. As a result, both victims and
perpetrators aimed to use grave destruction in their actions and arguments.
The flexible use of grave violation in disputation demonstrates that the viola-
tion of such sanctified sites had become a useful legal tool that played a regular
role in dispute resolution strategies, both within and beyond the courtroom.
The sanctity of the grave imbued it with vulnerability, but in local society its
vulnerability also gave it a peculiar power in structuring dispute resolution.
Nevertheless, popular culture alone could not endow the grave with such
power. Equally important was the response of local magistrates to grave dis-
putes. When local elites approached county magistrates in the hope that local
government could capture and punish offenders, local officials usually issued
banning tablets (shijinbei) to deter perpetrators without investigating the vio-
lation further. Such measures not only warned perpetrators but also avoided
wasting time and resources in protracted investigation. Even in cases where the
suspects were most likely those who cultivated nearby land, local officials pre-
ferred to issue a warning rather than proceed to formal adjudication. Since the
officials employed a judicial economy approach, the investigation would never
proceed if the disputants failed to complain further or attend the hearing. In
some cases, local officials even required petitioners to pay the costs of estab-
lishing a banning tablet.3! When cases contained geomantic disputes, officials
rarely made a judgment and thus left the disputants to seek other resolution
options. Even in the adjudication of cases that involved land cultivation, com-
pensation was frequently adopted in actual dispute resolution, and victims
may have preferred to accept these solutions rather than to punish the offend-
ers. In most instances, grave destruction cases were not definitively resolved
and similar offenses continued to occur. Under such circumstances, graveown-
ers were forced to either rely on an official’s prohibition or community pact
or depend on nearby cultivators to safeguard their ancestors’ graves, which in
turn resulted in more disputes. To sum up, grave violation became relatively
sanctioned in Chinese society because of officials’ judicial economy approach,
growing land reclamation, and the widspread disputation over grave integrity.
In the following sections, I will first describe the general development of
grave protection and grave destruction in Qing-ruled Taiwan. I will then ana-
lyze three types of grave destruction: grave destruction in land reclamation,

31 He Peifu et al., Taiwan diqu xiancun beijie tuzhi: Zhanghua xian pian, 117-18; Chen Jinchuan
Frili A%, Qingdai gamalan gubei zhiyanjiu 15 A0 H 2% 5 82 T [A Study on the Old
Inscriptions in Qing Dynasty Kavalan] (Lugang: Zuoyang chubanshe, 1989), 148.
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grave destruction and geomancy disputes, and grave disputes that involve
fraud, swindle, and false accusation. These three specific phenomena will then
be used to explain the manipulation and negotiation of the integrity of the
grave. The chapter will conclude with a summary of the findings and a dis-
cussion of how they advance our understanding of the significance of grave
destruction in Chinese legal culture.

Overview of Laws and Cases

Chinese law has long included articles prescribing serious punishment for the
desecration of graves and protecting the graves of imperial and noble ances-
tors from tomb raiders. State law has also protected the tombs of ordinary
people, demonstrating a general concern for the integrity of the corpse and
the gravesite. During the Warring States period (475—221 BCE), political regimes
enacted strict punishments for tomb raiders.32 The Qin (221—206 BCE) and Han
(206 BCE—220 CE) Empires continued to sentence offenders to death.33 From
the Tang Dynasty (618—906) onward, detailed provisions dealing with for grave
uncovering were developed.3* During the Qing Dynasty (1644-1912), the Great
Qing Code made distinctions among several types of grave violations, with vary-
ing degrees of punishment. The violations listed in the article on “Uncovering
Graves” in the chapter on “General Public Disorder and Theft” (zeidao) were
primarily divided into four groups: (1) grave uncovering by ordinary persons,
(2) grave uncovering by relatives, (3) discarding or destroying corpses, and
(4) other grave-related offenses.3®

The section on grave uncovering by ordinary persons states that “everyone
who digs up another’s burial mound or grave and causes the exterior or interior
[of the coffin] to appear will receive 100 strokes of the heavy bamboo and be
exiled to 3000 /. If one has opened the exterior and interior coffins and the

32 LiiBuwei 5 A3, Liishi chungiu 5 IGHRFK [Spring and Autumn of Master Lii] (Shanghai:
Shanghai guji, 2002), mengdong ji di shi, jiesang, 525-526.

33 He Ning fi['T*, Huainanzi jishi /¥ 5F [Commentaries on Huainanzi] (Beijing:
Zhonghua shuju, 1998), zhongce: 976-77; Gao Heng (511, Qin-Han jiandu zhong fazhi
wenshu jikao Z& U JEHEHISC T4 7% [A Study on the Legal Documents in the
Bamboo and Wooden Slips of Qin and Han Dynasties] (Beijing: Sheke wenxian chuban-
she, 2008), 201—202.

34  See, e.g, the Commentary of the Laws of Tang (JHH:5i1X), the Great Ming Code, and the
Great Qing Code.

35  Shen, Da Qing lii jizhu, 628.
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corpse appears, the individual will be strangled with delay ( jiao jianhou).36 If
one uncovers the grave but does not come to the exterior or interior coffin, then
this person will receive 100 strokes of the heavy bamboo and penal servitude
for three years. .. If the offender opens the interior and exterior coffins and the
corpse appears, punishment will be strangulation.” In addition, the section on
violation by relatives stated that “if an inferior and younger relative ... opens
the exterior and interior coffins and causes the corpse to appear, he will be
beheaded (with delay) [zhan jianhou].”3” From these two sections, we can see
that under Qing law, the appearance of the actual corpse required more severe
punishment than simple grave uncovering. In addition, in keeping with the
overall generational hierarchy embedded in the Code, grave destruction by
inferior relatives with the exposure of a coffin and/or its corpse received severe
punishment, whereas the same behavior by senior relatives received only the
relatively light punishment of judicial beating. At the same time, the Qing sub-
statutes made a distinction in the case of grave destruction for the purpose of
acquiring good geomancy. The sentence for “desiring other’s great geomantic
sites and thus uncovering and robbing their graves” was strangulation with
delay;38 for “bone collection reburial” it was beheading with delay.39

Most intriguing, however, is the way in which Qing law handled damage to
a gravesite for the purpose of agricultural development. “Leveling the grave
mound of another person for building a field or garden” without exposure of
the coffin or corpse merited only the minor punishment of judicial beating.
However, if such behavior did result in uncovering of the coffin/corpse, the
offender(s) would receive the death penalty.#*° The lesser punishment for “level-
ing the grave mound of another person for building a field or garden” suggested
that the authorities weighed the relative interests of gravesite integrity and the
need to maximize cultivated acreage, as long as the coffin and corpse were not
disturbed. But the offenses of tomb robbery, corpse stealing, and despoliation
of corpses were apparently not to be tolerated under any conditions.

36 “With delay” refers to the requirement that most death sentences be reviewed at the cen-
tral government level prior to execution.

37  Shen, Da Qing lii jizhu, 624; William Jones trans., The Great Qing Code (Oxford: Clarendon
Press, 1994), 260—63.

38  Xue Yunsheng B¥ f8J}, Huang Jingjia ¥{&#5%, ed., Duli cunyi chongkanben A9 {75E
H T4 [Questions about the Laws of Qing Dynasty: A Reprint and Annotated Version|
(Taibei: Chengwen, 1970), 741.

39  Xue, Duli cunyi chongkanben, 742.

40 Xue, Duli cunyi chongkanben, 740; Shen, Da Qing lii jizhu, 624; Jones, The Great Qing
Code, 262.
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Qing law prescribed extreme punishment for grave desecration, but did
local magistrates handle such cases according to the letter of the law? Under
the centralized judicial system of the Qing empire, “felony cases” (zhong'an)—
cases with sentences of exile, penal servitude, or the death penalty—could not
be sentenced at the county level. Magistrates served as the entry point for con-
sideration of such cases, undertaking the initial investigation and trial and sub-
mitting a suggested sentence along with all documentation and the offender
to their immediate superiors. Death penalty cases were to be reviewed at
the central government level, and, except in extreme cases, the approval of the
emperor was required before all executions were carried out. As recent studies
suggest, however, the problems of judicial backlog and limited budgets eroded
the multi-tiered judicial review system. As early as the mid-eighteenth century,
local governments extended the use of expedient measures to finalize certain
types of felony cases without completing the entire procedure. Summary exe-
cution ( jiudi zhengfa) was one of the most noted procedures that were used
to avoid the protracted reporting and review process.*! Other procedures, as
Suzuki Hidemitsu has argued, included “quick case closure” (xiangjie), “execu-
tion by heavy bamboo stroke” (zhangbi), “heavy stroke with cangue” ( jiazhang),
and “confinement in chains” (suodun).*?> Matthew Sommer argues that much
local adjudication was characterized by informality and flexibility, without

41 See Suzuki Hidemitsu #AF5%, “Shinmatsu shachi seiho ko ¥ A b 1F V%
[Summary Execution during the Late Qing Period],” Toyo Bunka Kenkyijo kiyo <1 AL,
WS4 %  [The Memoirs of the Institute of Oriental Culture] 145 (2004): 1-56;
Zhang Shiming 7K A, “Qingmo jiudi zhengfa zhidu yanjiu 75 A gt 15 V2 il B 5T
[The Institution of Summary Execution during the Late Qing Period],” Zhengfa luncong
B M [Journal of Political Science and Law] 1 (2012): 46-57, 2 (2012): 59-70; Li
Guilian 2% U1 3%, “Wanqing §iudi zhengfa’ kao Wi gl 172 [‘Summary Execution’
during the Late Qing Period],” Fashang yanjiu i: R 9T [Studies in Law and Business]
1 (1994): 81-87. In addition, my forthcoming dissertation will explore the dynamics of
summary execution from late Qing through Republican era.

42 Suzuki Hidemitsu, “Zhangbi kao: qingdai zhonggi sixing anjian chuli de yixiang kaocha
WS I IZE A AL B 1) T % 5% [Execution by Heavy Bamboo Stroke:
A Study on Mid-Qing Capital Punishment Procedure],” in Shijie xuezhe lun zhongguo
chuantong falii wenhua, 16441911 T FL 2= 35 e b B AL Se vl et 1644—19n [Recent
International Scholarship on Traditional Chinese Law], ed. Zhang Shiming 5K {H i,
Thomas Buoye, and Na Heya WS4t (Beijing: Falii chubanshe, 2010), 209-34; Suzuki
Hidemitsu, “Cong Danxin dang’an kan qingchao houqi xingshi shenpan zhidu de yiban
MNIF TR G761 5 J5 JH IR =58 A B BE T — B [A Preliminary Study on the Practice
of Late-Qing Criminal Justice: From the Case of Danxin Archive],” conference paper,
Academic Conference for Danxin Archive, National Taiwan University, Taibei, July 15,
2008.
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cases being sent up through the bureaucracy for review.** Thomas Buoye also
notes that lingering imprisonment in county or prefecture jails had become
a de facto punishment for convicts who awaited final sentencing.#+ Although
grave destruction was widely perceived as a behavior that “incurred the great-
est indignation of men and gods,” the interests protected by the punishments
in the code—namely, the moral principles concerning the dead and ancestors
and the property interest of the burial site and mortuary objects—were less
urgent than the interests of life and public security. This was apparently the
cause of local officials’ policy towards grave disputes, as county magistrates
usually sought informal approaches that could efficiently resolve disputes.4>

Lest we think that the state did not take seriously the violation of moral
principles and popular beliefs that its laws intended to protect, we should note
that when a case did reach the Board of Punishments for review, offenders were
indeed punished in accordance with the code and precedents. Nevertheless,
the limited evidence available from magistrates’ decisions in Taiwan suggests
that the majority of such cases never reached the level of central review, and
we can never know how many such cases did not even reach the magistrate’s
court. A sufficient number did, however, to enable us to consider what magis-
trates thought they could accomplish by exercising judicial discretion in han-
dling these highly charged crimes.

For this study, I was able to obtain 102 texts referencing grave destruction
or grave protection arrangements in Qing-ruled Taiwan. Of these, 50 out of
102 texts involved actual grave destruction; in 48, destruction of graves had
not yet taken place. Four texts mentioned grave disputes in which the facts of
the offense remained unconfirmed. Texts containing prohibitions due to
detected offences included 22 cases in which officials failed to capture the sus-
pects and only found the remains of ruined tombs; 11 of these prohibitions
were at the request of local elites, while 3 were at the request of ordinary
people. Thus, even when officials and local people failed to find the offenders,
banning tablets were used as a deterrent to help protect the tombs.

43 Matthew H. Sommer, Sex, Law, and Society in Late Imperial China (Stanford: Stanford
University Press), 2000.

44  Thomas Buoye, “Death or Detainment: The Dilemma of Eighteenth-century Chinese
Criminal Justice,” paper presented at the International Workshop on Chinese Legal
History, Culture and Modernity at Columbia University on May 46, 2012.

45  CXK. Yang also suggests that the punishments against “heterodox” religious activities
were not usually enforced during normal times. See Ch'ing K'un Yang, Religion in Chinese
Society: A Study of Contemporary Functions and Some of Their Historical Factors (Berkeley:
University of California Press, 1961), 181.
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Actual Destruction (50)
No official response 1
With official response 39
No offender captured but prohibition issued 22
Mediation ordered 4
Light punishment, compensation ordered, or other arrangements 13
No Destruction (48)
Interfering with Others’ Burial 2
Extorting Money from Worshippers 5
Land Reclamation 8
False Accusation 9
Mere Alert or Prohibition 16
Contract or Community Pact 5
Geomancy Dispute Only 3
Facts Unconfirmed (4)

* Sources: Danxin Archive (stored in National Taiwan University Library); Taiwan yinhang jingji
yanjiushi et al., Taiwan wenxian congkan (Taipei: Taiwan yinhang jingji yanjiushi, 1959-1972); He
Peifu et al., Taiwan diqu xiancun beijie tuzhi (Taipei: Guoli zhongyang tushuguan, 1992-1999);
Qiu Xiutang, Taiwan beibu beiwen jicheng (Taipei: Taipei shi wenxian weiyuanhui, 1986); Wang
Shiqing, Taiwan gongsi cang guwenshu (stored in Fu Sinian Library, Academia Sinica, 1977);
Sosaku Ishizaka, Kita Taiwan no kohi (Taipei: Taiwan Nichinichi Shinpasha, 1923); Taiwan sheng
wenxian weiyuanhui trans., Taiwan guanxi jishi (Taizhong: Taiwan sheng wenxian weiyuanhui,
1991); Rinji Taiwan Kytkan Choésakai, Rinji taiwan kyikan chosakai dai ichi bu chosa dai san kai
hokokusho: furoku sankasho (Taipei: Rinji Taiwan Kytakan Chosakai, 1909)

FIGURE 3.1 Textual references to grave dispute or grave protection arrangement

Of the 11 cases that received no response from government, 4 cases were known
to officials while 7 others were known only to gentry or ordinary people. Five
of these 7 cases resulted in prohibitions proclaimed by local people. This sug-
gests that local people had attempted to establish a means of grave protection
without recourse to the state, perhaps because they did not consider the state
to be effective in dealing with such issues. In addition, there were 17 cases in
which officials responded with further arrangements; 4 of these cases were
sent for mediation while the other 13 were resolved with lighter punishments
or payment of compensation. Putting together these 17 cases and the 33 others,
one sees that officials adopted flexible ways of coping with different situations.
Banning tablets were used when magistrates found it necessary to deter perpe-
trators without further investigation. Lighter punishments and compensation
were employed while officials intended to avoid the use of severe punishments.
The government’s efforts were undertaken within the larger framework of
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judicial economy. When the violations involved land disputes, as we shall ana-
lyze in later sections, magistrates would simply announce prohibition without
further investigation, or even seek a compromise between land reclamation
and grave integrity.

In the 48 texts where no grave destruction could be established, three
types of cases (totaling 15 cases in all) had a high potential for future grave
uncovering: interfering with others’ burial, extorting money from kin of the
deceased, and land reclamation. These types of behavior were typically car-
ried out by what local people referred to as “mountain demons,” persons who
made a practice of preying on kin and who would not desist until the families
of the deceased satisfied their demands. A high percentage of cases where no
destruction had taken place were the result of false accusation. Here the tables
were turned, and families of the deceased used accusations of grave violation
as a tool in disputation. In other cases where no destruction had taken place,
the fear or threat of grave violation was used as a tool of extortion against fami-
lies of the deceased.

While most of these cases were accepted for consideration by the magis-
trate in his capacity as county judge, few were dealt with as stipulated by the
Qing Code. Instead, the approach employed by the official was one of judicial
economy. Eleven of the actual destruction cases handled by officials in which a
culprit could be identified were dealt with by means of a light penalty or com-
pensation, while the remaining four were sent for mediation. Although our
sample is small, it suggests that compensation and mediation were commonly
used in actual dispute resolution. Even victims may have preferred to accept
such solutions rather than destroy the lives of offenders who might have been
neighbors and acquaintances.*® On the other hand, in twenty-two out of fifty
cases of actual destruction, the perpetrators were not found, despite initial
investigation by local elites before they reported to the officials. The high per-
centage of such cases demonstrates that capturing “mountain demons” was
difficult in practice. Since the majority of graves were located on abandoned
lands (huangdi) or unclaimed lands, offenders could easily commit a crime
without being detected. It was not practical or always possible to deploy a
security guard for every cemetery. Thus both officials and elites resorted to tab-
lets warning offenders against desecration. Ultimately people could rely only
on grave-managing tenant farmers or nearby cultivators, who, as stated earlier,
might themselves be a source of disputes. In the end, although the law prom-
ised government protection of graves, officials lacked sufficient resources to
honor this commitment. Instead, they usually resorted to banning tablets or

46 See, e.g., Danxin Archive, No. 35209.
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a compromise between grave integrity and land cultivation and rarely adopted
severe measures against grave violation. In essence, it was the paradox between
grave protection and the relatively sanctioned violations that made the grave a
vulnerable object in Chinese society.

The Negotiation over “Unclaimed Lands”

One reason why graves became such vulnerable sites was the growing pressure
on arable land during the Qing period. It was during periods of active land
reclamation that a large number of grave violations occurred. During the Qing
Dynasty, Taiwan became home to a large number of Han Chinese migrants,
primarily from southeast coastal China. Settlers with varied cultural and sub-
ethnic backgrounds competed for cultivated land in various regions across the
island. Violators destroyed graves for land cultivation,*” herding,*® and lum-
bering.#® Only graves located on the land of a developer’s own descendants
were secure. Even these lands could provide only inadequate protection to the
peace of the dead when they were transferred to others in Taiwan’s increas-
ingly active land market.

The situation was worse in the case of graves on “unclaimed lands” and in
communal cemeteries. While wealthy households could afford to bury their
dead in their own fields or in locations specially purchased for their geomantic
properties, the poor had no access to these more secure gravesites.>® Out of
sympathy for the poor and respect towards the dead, the local government
often allowed people to bury their deceased family members in public cem-
eteries. Local elites also established communal cemeteries in order to bury the
poor, vagrants, or anonymous fighters who were killed in battle.5! To distinguish
these cemeteries from private land, they were usually located on undeveloped
land, in herding areas (mupu or niupu), vacant space, or other unclaimed terri-
tory. It was the “communal” and “unclaimed” status of these lands that quickly

47  Taiwan yinhang, Xinzhu xian caifang ce, 136.

48  Taiwan yinhang, Taiwan zhongbu beiwen jicheng, 83—84.

49  Qiu, Taiwan beibu beiwen jicheng, 99.

50  Taiwan yinhang, Xinzhu xian caifang ce, 208-10.

51 Gao, Taiwan fu zhi, 249-50; Taiwan yinhang, Taiwan zhongbu beiwen jicheng, 30-31;
Taiwan sheng wenxian weiyuanhui trans., Taiwan guanxi jishi 55515 > 10 $F [Taiwan
Folk Custom] (Taizhong: Taiwan sheng wenxian weiyuanhui, 1991), di wu juan, 268;
Jiang Yuanshu ¥4 7GHX, Chongxiu Tai jun ge jianzhu tushuo FEAZ G AL HIA
[Mlustrations of Restoring Buildings in Taiwan] (Taibei: Taiwan yinhang jingji yanjiushi,
1970), 69; Qiu, Taiwan beibu beiwen jicheng, 2.
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attracted invasion by settlers. Many cultivators expanded their cultivation to
these lands and herded their cattle around the cemeteries without regard
to their impact on graves. Farmers or woodmen came to the cemeteries,
removed the bush, herded their cattle, removed or disturbed the earth, and
even trampled the graves. Some of them sold the tombstones and even opened
the coffins, removed the skeletons, and put the burial site itself on sale.52 On
other occasions, graves may have been uncovered as a result of heavy rains,
but it was the peasants’ digging in the soil that allowed the coffins and corpses
to appear.®® Officials clearly knew of these offenses. Since the seventeenth
century, local governments had repeatedly warned cultivators not to encroach
upon any communal land (guanshan or guandi) or private land (maiye). Some
officials even publicly criticized government clerks for their failure to fulfill
their task of safeguarding the cemeteries.>* In practice, however, local officials
either failed to catch suspects or tolerated locals who simply continued herd-
ing and cultivating. To them, land reclamation enhanced local prosperity and
increased tax revenues. As long as there were no violent conflicts, land recla-
mation and herding could be viewed by officials as an acceptable intrusion.
In fact, since local governments lacked sufficient resources to protect these
unclaimed properties, they, like private employers of grave-managing tenant
farmers, usually had to rely on local large cultivators to help secure the graves
on these lands. In an 1851 case, the cultivators of Jinguangfu, one of the largest
local-defense land development organizations (ker'ai),5® vandalized the graves
in a communal cemetery on Xiang Mountain and removed the skeletons from
the tombs. The developer asked the families to pay a fee if they wished to have
their relatives’ skeletons returned. Some of the descendants paid the fee and
repossessed the skeletons, while others could not afford to retrieve their ances-
tors’ bones. The case was brought to Danshui Subprefecture, where Associate
Prefect Zhang Qixuan criticized the cultivators’ actions. However, he also ruled
that people who wished to build a tomb had to pay a reasonable fee to nearby

52 Taiwan yinhang, Taiwan nanbu beiwen jicheng, 437—39.

53  Taiwan yinhang, Taiwan zhongbu beiwen jicheng, 8384, 86—88.

54  Taiwan yinhang, Taiwan nanbu beiwen jicheng, 437—39; Taiwan yinhang, Taiwan zhongbu
beiwen jicheng, 86-88.

55  Formore information about Jinguangfu, see Wu Xueming 5% ], Jinguangfu ken'ai yan-
Jiu %) @ BRI IT [A Study on Jinguangfu] (Xinzhu: Xinzhu xian wenhuaju, 2000);
Shi Tianfu i34, Qingdai Taiwan de diyu shehui: Zhugian diqu de lishi dilixue yanjiu
ARG IE IS 25 AT R X 1) D) S0 Hi B4 75T [The Local Society of Taiwan
during the Qing Dynasty: Studies in the Historical Geography of Zhuqian] (Xinzhu:
Xinzhu xian wenhuaju, 2001).
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cultivators.>6 Not every land developer enjoyed such privileges as Jinguangfu
did. Its power and connections with local government were instrumental in
causing officials to ignore its violation. Yet while Zhang’s ruling appeared to
have favored the cultivator and neglected the interests of the victims, in the
end it satisfied the needs of both sides. On the surface, the ruling legalized and
reaffirmed the de facto privilege of the large land cultivators concerning cul-
tivation on land devoted to communal cemeteries. In reality, the developer’s
fee not only helped sustain cultivation but also allowed the developer to pro-
tect the graves from other perpetrators, thus aiding the victims in the future.
This was certainly true of Jinguangfu, as it not only developed land but also
served as a legitimate local self-defense organization. Only a few years before
this incident, Jinguangfu, along with other community leaders and local organ-
izations, had jointly sponsored the establishment of a communal cemetery in
the same area.5” On other occasions, cultivators who uncovered graves in com-
munal cemeteries also made donations to set up such cemeteries.>® Zhang’s
ruling reflected this paradoxical structure of grave management and also dem-
onstrated the difficulty of protecting graves and the inevitability of compro-
mise between grave protection and land cultivation.

The Making of “Killing Airs”

Destruction of graves in a quest for geomantic benefits proved to be a particu-
larly vexing offense. Theft of geomantic benefits was marked by a profound
belief in the efficacy of certain physical attributes of the landscape as a loca-
tion for graves. In desecrating graves, however, offenders manifested a per-
plexing disregard for the equally strongly held popular belief that such acts
would attract retribution from the gods. Geomancy dictates location within
a precise arrangement of the natural landscape and other physical features,
to evoke harmony with the universe, instill an aura of goodwill, and bring
blessings upon the deceased and his descendants. It was the smooth flow of
energy between heaven, earth, and man that strengthened the vital energy of
the family. In order to acquire good geomancy, however, many people uncov-
ered the graves of others and “stole” the blessings attached to the geomantic
site. The Provincial Governor of Fujian commented in 1767 that some offend-
ers had already incurred heavenly demerits by destroying others’ graves, while

56  Taiwan yinhang, Xinzhu xian caifang ce, 208-10.
57  Ibid,, 212—-14.
58  Ibid., 134-35.
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they could not be sure that they would receive a blessing from geomancy.>°
Selective belief in the power of natural and divine energies accounts in part
for this paradoxical behavior. The practice of destroying other people’s geo-
mancy out of jealousy or revenge was perhaps an even stronger motivation
for grave desecration.®® The belief that uncovering a grave would bring mis-
fortune or “killing airs” upon the victim’s family was a powerful tool in the
arsenal of vengeful adversaries. During feuds between indigenous peoples and
Chinese®! or between Han subethnic groups, grave uncovering was a common
occurrence. Soldiers humiliated and weakened their enemies by damaging
their graves and exposing their skeletons. This being the case, how did beliefs
about graves and death impact judicial practice and dispute resolution
strategy? How did local officials respond to this form of violation?

The most common forms of grave destruction in geomantic disputes were
“stealing and burying” (daozang) and “occupying and burying” (zhanzang).
In the former, the skeleton of a family’s deceased ancestor was replaced with
the corpse of the offender’s relative. In the latter, the original corpse was not
moved but a new grave was located adjacent to or on top of that of the original
beneficiary of a coveted burial site. This action, it was believed, could bring
negative effects from the burial site (zangshang) or negative effects from occu-
pying and burying (zhanzang shashang) on the original occupant of the grave.52

59  Fujian shengli, 884—86. For the correlation between the principles of heaven (tianli)
and retribution, see Ye Chunrong I'##%¢, “Fengshui yu baoying: yige Taiwan nong-
cun de lizi WUK5HRN: —AS G RN W] T [Geomancy and Retribution: A
Case of a Taiwanese Village]” Zhongyang yanjiuyuan minzuxue yanjiusuo jikan 19
WEFLE BRI SUITHE T 88 (1999): 233-57.

60  Taiwan yinhang, Fujian shengli, 884-86; Lin Baoxuan MARE, Xihe linshi liuvwu zupu
PUVTAR G /S RIS [Genealogy of Lin Family in Xihe] (Taizhong: Taiwan sheng wen-
xian weiyuanhui, 1982), 21.

61 One of the most notorious incidents happened in 1815, when a Chinese settler Guo
Bainian collaborated with his neighboring land developers to kill indigenous people,
encroach upon their land, and ruin their ancestor’s graves. The Taiwan Prefecture sup-
pressed Guo and returned the lands to the aborigines. Nevertheless, due to the fear of
potential uprising by Han settlers, Guo was only sentenced to heavy stroke with cangue,
while his followers did not receive any punishment. See Lian Heng i4:18, Taiwan tongshi
E 50§ [General History of Taiwan], Taiwan wenxian congkan No. 128 (Taibei: Taiwan
yinhang jingji yanjiushi, 1962), juan 15: 431-32; Yao Ying @k=%, Dongcha jilue <120
[A Brief Account of the Voyage to the East], Taiwan wenxian congkan No. oo7 (Taibei:
Taiwan yinhang jingji yanjiushi, 1957), juan 1: 34—40.

62 He Peifu et al, Taiwan diqu xiancun beijie tuzhi: Tainan shi pian V5 HX ILAEE
WK &: 5 RITHHR [lustrations of Taiwan Old Inscriptions: Tainan City] (Taibei: Guoli
zhongyang tushuguan, 1992), 69—70; Danxin Archive, No. 35202.
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In some instances, people believed that the former violation could even bring
“killing harm” (shahai) or “killing force that results in death” (shabiming). Most
of these offenses were committed in order to partake of the good geomancy.
Partaking of the good geomancy did not require permanent usurpation.
Indeed, offenders indicated that they acted under the cover of night in the
hope that they would enjoy the good luck the site promised for a time before
being discovered.53 This kind of desecration was more common in cases where
the grave awaited bone collection reburial, as the original tomb was usually not
yet marked by a tombstone.* Many people believed that an adversely located
grave could interfere with the decay of the corpse. An undecayed corpse (yin-
shi) could bring misfortune to the descendants of the deceased. Thus, evidence
of an undecayed corpse would lead to a search for a more auspicious place to
inter the dead. Usually, the bone-cleansing ritual during the reburial prevented
any inauspicious effects. However, if the descendants did not feel comfortable
with the current site and envied another’s geomancy,%3 they could look for a
new one or secretly steal another’s site. It was this complex of beliefs that led
some offenders to steal the burial sites of others in order to conduct the bone
collection ritual themselves, using the site as a place to rebury their relatives.56

Both reburial and stealing other’s geomancy were statutory felony crimes.”
While the Conspectus of Penal Cases also contained several cases of reburial
offenders being punished, in practice evidence from Taiwan suggests that
here too local officials expressed their criticism yet in adjudication they rarely
punished the offense.®® On some occasions, officials warned that the offend-
ers should respect ghost and god and stated that the heavens would punish
offenders who violated moral principles by desecrating graves.®® However, in
most of the prohibition or banning tablets that were erected in response to
desecration where the offender had not yet been identified, officials merely
mentioned that once the offenders were caught, they would be severely
punished under state laws. For the offense of stealing other’s geomancy, the

63  Danxin Archive, No. 35203, 35206.

64 Ino Kanori, Taiwan bunkashi, 200—o1; Taiwan yinhang, Fujian shengli, 435-37, 447—48.

65  Taiwan yinhang jingji yanjiushi et al., Penghu ting zhi {i]J7 7% [Penghu Subprefecture
Gazetteer] (Taibei: Taiwan yinhang jingji yanjiushi, 1963), 18; Taiwan yinhang jingji yan-
jiushi et al.,, Taiwan guanxi wenxian jiling 3% < 3 SCIRHE % [Some Documents about
the History of Taiwan] (Taibei: Taiwan yinhang jingji yanjiushi, 1972), 206.

66  Taiwan yinhang jingji yanjiushi et al., Xinzhu xian zhidu kao 7T E-H%>% [The
Institutions of Xinzhu County] (Taibei: Taiwan yinhang jingji yanjiushi, 1961), 121—22.

67  Xue, Duli cunyi chongkanben, 742.

68  Zhu, Xing‘an huilan sanbian, 4: 232.

69  Taiwan yinhang, Fujian shengli, 884—86; Taiwan yinhang, Xinzhu xian caifang ce, 139—40.
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official also frequently sent the case for mediation. In 1852, a Xinzhu villager,
Liu Manfu, claimed that the tomb of his father, located on land purchased by
his brother, was destroyed by another villager, Zeng Bu. The magistrate inves-
tigated the case and quickly confirmed that Zeng had indeed destroyed the
senior Liu’s grave. Instead of reporting the case to his superior officials, he sent
it to the baojia head (baozheng), overseer (zongli), and local constable (dibao)
for mediation.”® In an 1878 case, the victim accused the perpetrator of destroy-
ing a grave of the vicitm’s relative. The magistrate found that the defendant
had vandalized this same grave on several occasions, and that the motive was
to acquire the good geomancy of the land. Similar to the 1852 case, this one
was eventually sent to local mediators.”? On some occasions, officials even sent
cases for mediation before an investigation.” In cases of lighter offenses with-
out coffin damage or corpse exposure, officials would order the offender to pay
compensation.” If locals filed a petition regarding serious offences without
reference to specific suspects, officials would draft a prohibition with harsh
terms to be posted as a banning tablet at the scene of the crime. Such a tablet
could deter an offender as it indicated that both the official and the locals were
aware of the crime and would pay more attention to any suspects in the vicin-
ity. The tablet also offered local elites a certain degree of legitimacy in captur-
ing suspects and delivering them to the authorities.”

In fact, however, most mediations and banning tablets did not prevent per-
petrators from committing offences. To a county magistrate, the best strategy
in dealing with a petition was to allow the disputant to decide how far to take
the judicial process. This approach helped clear the magistrate’s docket more
quickly but also served to deflect responsibility for handling the offense away
from the magistrate himself. In the case of anot-so-serious felony crime, the judi-
cial process would not move to the next stage unless the petitioner continued
to file petitions, attended the investigation, joined in confronting the accused,
made a deposition, or signed the willing guarantee bond (ganjiezhuang)
declaring the truth of his statement. Many disputants would abandon the

70 Danxin Archive, No. 35201.

71 Ibid,, No. 22505.

72 Ibid., No. 35210.

73 Ibid,, No. 22507.

74  He Peifu et al, Taiwan diqu xiancun beijie tuzhi: Pingdong xian taidong xian pian
BUSH X I E &: BEAR LG A< ELE [Tllustrations of Taiwan Old Inscriptions:
Pingdong County and Taidong County] (Taibei: Guoli zhongyang tushuguan, 1995), 167; He
Peifu et al, Taiwan diqu xiancun beijie tuzhi: Taibei xian pian & V5HL X A7 THE
& B IEE A [Mlustrations of Taiwan Old Inscriptions: Taipei County] (Taibei: Guoli
zhongyang tushuguan, 1999), 66.
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petition procedure after several attempts, and resort instead to other options
for resolution or strike a compromise with the other party. If a petitioner suf-
fered a huge loss in a grave case or his grievance remained after mediation,
he could file another petition with the magistrate. In many grave disputes
in the Danxin Archive, the investigation halted halfway as both sides ceased
to file petitions. The magistrate usually ordered the runners and local heads to
investigate the violation, but even after the clerks confirmed the violation and
reported it to the official, the case would not proceed further if the disputants
failed to attend the hearing.”® In some instances, the runners did not even con-
duct an investigation. The magistrate usually warned that he would punish the
runners if they “conducted their task perfunctorily,” but this was itself a for-
mality. As long as there were no follow-up petitions, the magistrate was happy
to turn to other, more pressing judicial and administrative affairs. Under such
circumstances, adjudication and prohibition had only limited effects in pre-
venting grave violation.

On the other hand, as many studies have demonstrated, the Chinese popu-
lace during the late imperial period did not hesitate to participate in litiga-
tion. Philip Huang, Melissa Macauley, Terada Hiroaki, and Fuma Susumu
have explored different dimensions of the culture of “litigiousness” ( jiansong)
and “redressing an injustice” (shenyuan).”® Recourse to litigation and the use
of false accusation (hunkong) was common in grave disputes in Qing-ruled
Taiwan, as it was in other forms of “civil” disputation in late imperial China.
Even in a lawsuit that ended without a ruling or investigation, disputants typi-
cally filed at least two to three petitions, and in some situations the number of
rounds of petitioning could be as high as ten or more. Officials at times hesi-
tated to issue a ruling as it was difficult to discern which claim was true. There
is strong evidence that litigation masters in Taiwan, as elsewhere, were adept

75  Danxin Archive, No. 22505, 35202, 35211.

76  Philip C.C. Huang, Civil Justice in China: Representation and Practice in the Qing (Stanford:
Stanford University Press, 1996); Macauley, Social Power and Legal Culture; Terada
Hiroaki 5 HH ¥, “Quanli yu yuanyi: qingdai tingsong he minzhong de minshifa zhixu
PR SG540: AT ARG A B I FHEFR T [Rights and Injustice: Civil Justice and
Civil-Law Order of the Qing-Dynasty People],” trans. by Wang Yaxin -+ V.3, in Ming Qing
shigi de minshi shenpan yu minjian qiyue B35 I B B F 87 1) 15 324 [Civil Justice
and Civil Contract in the Ming-Qing Period], ed. Wang Yaxin F-WV.#7 and Liang Zhiping
#3461 (Beijing: Falii chubanshe, 1998), 191-265; Fuma Susumu 7k i3, “Ming Qing shi-
dai de songshi yu susong zhidu W] I AR A T 5 R VA% [Litigation Master and
Litigation System of Ming and Qing China],” trans. by Fan Yu &1l and Wang Yaxin, in
Ming Qing shiqi de minshi shenpan yu minjian qiyue, ed. Wang Yaxin and Liang Zhiping,
389-430.
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at showing disputants how to use the claim of grave destruction to make the
rivals liable for severe punishment.”” Because officials were overworked and
often rejected suits based on private economic conflicts, so-called minor mat-
ters, litigants were told that a false accusation could be used to catch the offi-
cial’s attention. Even if the false accusation was ultimately dropped, it could be
a useful first step in getting a hearing in a land or debt dispute.

Of course, litigation masters were not the only ones who understood the
rules of the game. Numerous cases reveal the care taken by magistrates to
determine whether claims were fabricated. In an 1882 case, the plaintiff argued
that the accused broke open his relative’s grave, removed the coffin, and sold
the fengshui spot in which it was located to others. The accused presented a
land deed to the magistrate as proof that the land belonged to the accused’s
family and that the plaintiff had never owned any graves on the land. After
this, he continued to file several petitions with the magistrate in the hope that
the plaintiff would be charged with the crime of false accusation. The plaintiff,
however, never made an argument in his defense and the magistrate did not
hand down a judgment.”® In another case in 1876, the magistrate confirmed
that the plaintiff’s claim was untrue. He then sentenced the plaintiff to beating
with a light bamboo in accordance with the law of false accusation.”

Officials usually maintained a skeptical attitude towards all petitions, and
on some occasions this may have led to the victim’s being wronged by an offi-
cial. In an 1886 case, the plaintiff accused his cousin of destroying his father’s
grave. He claimed that the cousin removed his father’s remains and put the
body of the cousin’s brother into the fengshui spot. The magistrate strongly
doubted the truth of the plaintiff’s claim. He reached his conclusion without
investigation, stating that such an offense could not possibly have transpired
within a family, and suggested that the plaintiff resort to family mediation
instead of trial. The magistrate then ordered a clerk to investigate the case,
but the case was quickly terminated as records show there were no more
documents presented or reported to the magistrate.8? From these few cases, it
seems clear that whatever the magistrate’s predisposition in a case, the proce-
dure he should follow was to remain open-minded, send a clerk to investigate,
and then decide whether the case should proceed to trial or mediation.

77  Taiwan yinhang, Fujian shengli, 963—64, 989.
78  Danxin Archive, No. 35208.

79  Ibid., No. 35213.

8o  Ibid., No. 35210.
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The Combat against “Mountain Demons”

The frequent appearance of grave violation in written texts and legal docu-
ments demonstrates how widespread this practice must have been in Taiwan.
This study uncovered 102 texts dealing with grave destruction and the preven-
tion of grave disputes during the Qing dynasty. Because some of the texts con-
tain more than one violation, the real number of incidents of this kind must
have been far greater than those documented here. The terms that were cho-
sen to label the offenders, such as “mountain demons,” imply that the offend-
ers were viewed like wandering ghosts—drifting around, looking for graves
and worshippers, and disturbing them. Officials and locals encountered such
a high volume of grave violations, so how did they deal with the problem?
Figure 3.2 shows the final resolution of the three types of grave violation in
Qing-ruled Taiwan.

First, more cases ended in prohibition announcements than in trial. This
indicates that the prohibition procedure for the magistrate entailed actively
resolving disputes more than it did the adjudication process. Out of 102 cases,
41 ended in prohibition announcements and 33 were resolved at trial. In land-
related issues, 25 cases were settled by banning announcements, while only
10 cases were resolved at trial. Moreover, actual destruction was involved in
13 cases that ended in prohibition but in only 7 that ended in trial. This suggests
that officials would rather issue a prohibition to settle cases where there was
actual destruction than commence the trial procedure. The high percentage of
prohibition announcements demonstrates that the approach employed by offi-
cials was one of judicial economy. Under such a framework, a case would not
proceed further if the disputants ceased to argue or failed to attend the hearing.

Even during the trial process, different issues would result in different offi-
cial reactions. In geomancy-related cases, magistrates hesitated to render a
judgment. Ten out of thirty-two such cases were resolved at trial. Of these ten
cases, seven had no outcome. In one case, the violator was required to ren-
der compensation, in a second it was decided that the grave had not been
destroyed, and in a third case the offender was simply ordered to cease his
offense. By comparison, in land disputes magistrates actively offered rulings
and even reached some creative judgments during the trial procedure. In ten
cases involving land-related issues that were resolved at trial, four required
recovery, three required the offender to stop the offense, one resulted in com-
promise, one resulted in termination of the offender’s cultivation license, and
one set up a new communal cemetery. This would appear to indicate that
officials intended to protect the graves or remedy the loss. Nevertheless, in
all ten cases, officials provided only limited remedies to the victims and usu-
ally allowed perpetrators to continue cultivation. Out of the four recovery
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cases, three involved trees surrounding cemeteries. In one of the three cases,
the magistrate required the woodman to replant the trees adjacent to the
gravesites, but he still allowed the woodman to cut trees in the surround-
ing area.®! In the other two cases, the violation occurred in almost the same
region where officials had commanded cultivators to remove the trees from
the graves. Unlike the first case, where surrounding trees helped prevent tres-
passing on the cemeteries, the trees in the other two cases were located on the
graves and were thus deemed to be harmful to the graves. However, after
the official’s ruling, as local elites argued, violations continued to occur and the
magistrate’s solution did not appear to deter the perpetrators at all.32 Among
the three cases where the offenders were required to stop offending, two cases
occurred in the same region where officials had repeatedly warned different
groups of perpetrators not to interfere with the cemeteries but the warnings
never worked.83 The third case involved the violation by Jinguangfu, which, as
mentioned earlier, was permitted by local government to cultivate the lands
and collect a cultivation fee from the graveowners. Apparently, magistrates tol-
erated the possibility of potential harm without further hindrance even after
they offered remedies for the desecrated graves in the adjudication of land-
related issues. Prior to the trial procedure for land disputes, magistrates even
intended to settle disputes with mere prohibition, which, as we have seen, can
hardly fulfill the task of safeguarding the cemeteries.

The officials’ strategy of distinguishing land-related issues from geomantic
disputes became more obvious when grave desecration cases increased during
the latter half of the nineteenth century. After roughly 1850, as Figure 3.2 sug-
gests, both cases resolved at trial and those resolved by prohibition increased
sharply. Faced with this situation, local magistrates devoted more attention
to land-related disputes while decreasing the use of prohibition in geomantic
disputes unless it was actively requested by the locals. In land-related disputes
before 1850, the ratio of cases where the official announced the prohibition
without a request from local people to cases where there was such a request
was 1:8; after 1850, it became 5:11. In the case of geomantic disputes, the ratio
changed from 31 to 0:4. This confirms our earlier conclusion that magistrates

81 Rinji Taiwan Kyukan Chosakai s B 6 7 ) i A 4, Rinji Taiwan kyukan chosakai
dai ichi bu chosa dai san kai hokokusho: furoku sankosho Wil &5 SR A & 58—
HRUH AL 2 = [l 1 B VL FAVE I 225 15 [Provisional Commiittee of Investigating
Taiwanese Custom| (Taibei: Rinji Taiwan Kyakan Chosakai, 1909), 2: 321-323.

82  Taiwan yinhang, Xinzhu xian caifang ce, 136-38.

83  Ibid, 214.
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were usually wary of geomantic disputes. The fact that the use of prohibition by
officials increased after 1850 but the rate of proceeding to trial in land-related
grave disputes did not also suggests that officials preferred to issue banning
tablets when there was an increase in grave violations. Moreover, the change
of ratio indicates an intriguing division of labor in which officials came to be
more in charge of land-related grave disputes while society was more in charge
of geomantic disputes. The category of “others,” which consists of contracts
and prohibitions made by locals without an official’s involvement, also indi-
cates such a division of labor. Of the forty-two cases of land-use-related issues,
only five cases belong to this category. Of the thirty-two cases of geomantic
disputes, nine cases belong to the category of “others.” Whether or not this
was intentional, as the problem of grave violation grew worse and magistrates
merely provided prohibition, local society had no option but to increasingly
employ its own mechanism of resolving disputes.

Besides prohibition announcements, local governments also adopted
legislative measures to combat grave violation. Local regulations may have
responded more flexibly than dynastic law to actual conflict situations, as
evidenced by such a regulation that codified the practical standards for deal-
ing with grave disputes in the nineteenth century. Nevertheless, like the use
of Great Qing Code in actual adjudication, local officials usually had their own
strategies for employing codified rules. In the “Regulations for Eight Review
Divisions of Danshui Subprefecture” (Danshui Ting bafang ban'an zhangcheng,
1870), the local government of Danshui Subprefecture stipulated how grave
disputes were to be dealt with in accordance with the administrative struc-
ture of local government. Article 5 of the regulations states that all litigation
over “cemetery hill disputes” (kongzheng fenshan) shall be forwarded to the
Division of Rites (lifang) in the local magistrate’s yamen for further review.
Article 7 requires that all the cases of “uncovering graves and robbing coffins”
(fazhong jieguan), “destroying tombs and damaging corpses” (huifen miehai),
and “devastating burial sites” (giangshang fenxue) be forwarded to the yamen
Division of Punishment (xingfang).8* The distinction between “rites” (/i) and
“punishment” (xing) embodied in these separated offices, found in all mag-
istrate’s offices, resembled the distinction between ethical relations and the
hierarchical structure of laws that had long been established in Chinese legal
culture. Like the Great Qing Code, the regulation called for severe punish-
ments for the offense of uncovering coffin and skeletons, but light punishment
for other grave violations, particularly those involved in land-use disputes.

84  Danxin Archive, No. 11202.
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As we have seen, however, in practice magistrates would further sanction those
geomantic violations no matter what categories they belonged to. In the adju-
dication of land-use disputes where actual grave destruction took place, mag-
istrates rarely punished offenders in accordance with statutory laws. On the
other hand, even though the regulations had tolerated the use of non-severe
measures in “cemetery hill disputes,” as a written official document it would
never abandon the severe punishments that had long been regarded as a legiti-
mate deterrent tool. This is the Janus face of the magistrates’ approach to a
not-so-serious felony crime. While in theory local government was wobbling
between informality and authority, in practice it adopted a flexible approach
and sought the most efficient way to settle grave disputes. As a result, there was
a sharp contrast between the worsening violations and the repeated warnings
of local governments in nineteenth-century Taiwan. To a great extent, it was
the officials’ judicial economy approach that contributed to the vulnerability
of the grave in Chinese society.

Local society also developed informal means of coping with grave disputes.
One of the most popular was to initiate community pacts and conduct dra-
matic performances ( faxi) to deal with grave disputes and to deflect the nega-
tive supernatural effects that would otherwise be visited upon the community.
Community pacts required villagers not to damage cemeteries in the commu-
nity. Failure to comply resulted in punishment, and the offender was required
to underwrite a dramatic performance in honor of the deities to eliminate
the harmful influences caused by the damage to geomancy or “injuries” to
the dragon vein (longmai). On some occasions, violators also had to pay com-
pensation to a local deity.8> As local governments failed to effectively resolve
geomantic disputes and remained suspicious of geomantic competition and
even tolerated such practices, local people had no choice but to establish their
own means of dealing with geomantic violations. It is also intriguing that dur-
ing the nineteenth century such privately organized approaches increased
sharply. Out of five cases of dramatic performance as punishment found in this
study, four dated to the latter half of the nineteenth century.86 The increased

85 He, Taiwan diqu xiancun beijie tuzhi: Xinzhu xianshi pian, 45.

86  He, Taiwan diqu xiancun beijie tuzhi: Pingdong xian taidong xian pian, 167; He Peifu
et al,, Taiwan diqu xiancun beijie tuzhi: Taibei shi taoyuan xian pian GV X A
MnE & Ak Bkbd 255 [lustrations of Taiwan Old Inscriptions: Taipei City and
Taoyuan County| (Taibei: Guoli zhongyang tushuguan, 1999), 109; He Peifu et al., Taiwan
diqu xiancun beijie tuzhi: Xinzhu xianshi pian VS X I/ K E: BT A TR
[Mlustrations of Taiwan Old Inscriptions: Taipei City and Taoyuan County| (Taibei: Guoli
zhongyang tushuguan, 1998), 45; He, Taiwan diqu xiancun beijie tuzhi: Taibei xian pian, 66;
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use of such community punishments indicates not only the prevailing land
cultivation disputes and the remaking of the community dispute resolution
mechanism but also a search for harmony between nature and humans and
between the divine and mundane worlds that by no means disappeared in the
last years of imperial rule. Although locals still followed official judicial pro-
cedures, they also resorted to such privately and religiously based resolution.
This combination of official and unofficial dispute resolution resembles what
Paul Katz terms the “judicial continuum,” which he defines as “a holistic range
of options for achieving legitimization and dispute resolution, including medi-
ation...formal legal procedure ... and performing rituals.”8” The increased use
of such an approach during the nineteenth century also demonstrates how
locals responded to officials’ judicial economy approach by adjusting their
strategies for the use of private and religious resolutions.

In addition to dramatic performance rituals, many local elites engaged in
the development of a community agreement without rituals in the latter half
of the nineteenth century. In some banning tablets established by local elites,
the donors of the tablets stated that local heads had the authority to take nec-
essary measures to stop future offenders.®8 In an 1867 community agreement,
local elites made a detailed list of disallowed behaviors and the corresponding
arrangements. The agreement stipulated that anyone who herded his cattle
among the graves would have his cattle confiscated. Anyone who caught the
transgressor would be rewarded with 600 copper wen for each head of cattle.
Anyone who captured someone uncovering coffins and removing skeletons
would be rewarded with twenty-four silver yuan. The public would determine
which punishment the offender would be sentenced to. If the offender refused
the punishment, he would be sent to the local official for further adjudica-
tion. During the Tomb Sweeping Festival (Qingming), only around ten beggars
were allowed to beg in each tomb, and each beggar was allowed to beg for only
one piece of rice cake. No one was allowed to extort or rob the worshippers.89
Apparently, locals had recognized that grave violation was inevitable and that
local governments could not provide effective protection. The fines imposed for
both serious and light violations were more effective than official adjudication

Sosaku Ishizaka 1 3T AE, Kita Taiwan no kohi 165 ¥ @ 74 [Ancient Inscriptions in
North Taiwan| (Taibei: Taiwan Nichinichi Shinp6sha, 1923), 75.

87 Katz, Divine Justice, 7, 47—60; Paul Katz, “Swearing down the Law—A Debate,” available at
the website of The China Beat: http://www.thechinabeat.org/?p=3653.

88  Chen Jinchuan, Qingdai gamalan gubei zhi yanjiu), 148.

89 He, Taiwan diqu xiancun beijie tuzhi: Taibei xian pian, 66.
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or punishment. The agreement even institutionalized begging around the
tombs, which was usually conducted by an abundance of “mountain demons.”
Finally, contracts usually served as an important means of preventing grave
disputes. Many land deeds required tenants or buyers not to ruin the existing
graves on the land. On many occasions, the contracts stated that the parties
wished to protect geomancy and prevent “killing airs” and besought heaven
and the cosmic forces to punish the offenders through supernatural means.°
Parties to the contract were required to follow the agreement not to harm the
geomancy of a site and cause misfortune. Since the location of a grave was
included in a land contract, the contract gave the owner of the grave proof if
litigation was triggered. The contractually stated threat of curses reminds us
of the degree to which individuals believed in the retribution of the gods and
heavenly punishment. To sum up, in order to protect graves, people appeared to
have relied on the use of compensation and religious rituals as a more efficient
means of dispute resolution than official litigation. The growing use of these
methods in the nineteenth century demonstrates that as local governments
failed to provide sufficient protection for the graves, community pacts and reli-
gious rituals gained more importance as dispute resolution mechanisms.

Conclusion

As a sanctified object containing both tangible and intangible interests, the
grave had been long entangled in various social conflicts. Land reclamation,
geomantic competition, revenge, and deliberate disturbance to cemeteries and
worshippers all challenged the integrity of the grave in late imperial Taiwan.
Victims resorted to trial, mediation, and community pacts in order to achieve
resolution. However, as this chapter demonstrates, local officials adopted dif-
ferent strategies for handling grave disputes depending on their social context.
In the adjudication of cases that involved land cultivation, officials usually
resorted to a compromise between grave integrity and land reclamation. On
the other hand, when the cases involved geomantic disputes, officials rarely
made a judgment and thus left the disputants to seek other resolution options.
On most occasions, grave destruction cases were not thoroughly resolved
and similar offenses continued to take place. Moreover, protection of nearby
graves was often made the responsibility of those who moved to cultivate lands

90 Danxin Archive, No. 35207; Rinji Taiwan Kytkan Chosakai, Rinji Taiwan kyikan chosakai
dai ichi bu chosa dai san kai hokokusho: furoku sankasho, 3:17-18; He, Taiwan diqu xiancun
beijie tuzhi: Taibei shi taoyuan xian pian, 343—44.



SOCIAL PRACTICE AND JUDICIAL POLITICS 115

abutting graves and cemeteries. The frequency of grave violation was closely
related to prevailing beliefs in geomancy, the growing importance of land rec-
lamation from the eighteenth century onward, and the paradoxical system of
grave management. It was also due to the attitude of officials who chose not to
employ limited judicial resources to cope with grave violation. All of these cre-
ated a paradoxical phenomenon: while officials and locals upheld the sanctity
of grave, they also sanctioned various kinds of violations against grave integrity
in both the social and judicial realms. As a result, as an illicit yet relatively sanc-
tioned practice, grave destruction was a product not only of social practice but
also of official adjudication strategy.

Furthermore, if such an illicit practice has been constantly negotiated and
even perceived as one of the inevitable aspects of land reclamation and the
grave management system, how should one understand its role in Chinese legal
culture? Even as the state consistently enacted strict laws against grave des-
ecration, officials usually adopted a flexible approach to distinguish between
“legal” and “illicit” and between “punishable” and “unpunishable.” In the process
of drawing the boundaries between these categories, the sanctioning of an
“illicit” practice also served as an important resource for the formulation of a
magistrate’s policies towards land reclamation and geomantic disputes. The
prevailing grave desecration was not separated from the manipulation of grave
order and the surrounding interests. In this sense, the adjudication of grave des-
truction cases in late imperial China constituted a special arena for negotia-
tion of local governance, judicial politics, and the integrity of popular beliefs.
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CHAPTER 4

Elite Engagement with the Judicial System in the
Qing and Its Implications for Legal Practice and
Legal Principle

Janet Theiss

Historians of Chinese law are much concerned these days with questions
about the extent to which the Qing judicial system functioned according to
the “rule of law,” informed by ideas of justice, impartiality, and legal profession-
alism. Most research done on the Qing judicial system has been based on the
vast extant case record of crimes and disputes involving commoners and, occa-
sionally, lower level gentry. My current research into the legal entanglements
of two elite Zhejiang families linked by marriage, the Wangs, an extremely
wealthy merchant family, and the Feis, a long-respected family of officials, sug-
gests that the Qing judicial system functioned very differently for the wealthy
and well-connected than it did for commoners. Patterns of elite engagement
with the judicial system had significant implications for judicial principle and
practice that challenged the legitimacy and integrity of the judicial system.
While historians commonly assume that the wealthy and powerful had the
resources and guanxi either to avoid airing their conflicts in the courts or to
prejudice judicial outcomes in their favor, little attention has been paid to the
mechanisms of such evasion and manipulation and their effects. The legal sys-
tem was a critical arena, for the interaction of local elites and officialdom, and
its workings demonstrate the mutual dependence between the two that made
legal process essentially a negotiation of power. Degree status, professional
connections to officialdom from their own service in the bureaucracy, wealth,
and business ties to local officials influenced both family decisions on how and
when to take disputes to court and the response of local magistrates, prefects,
and governors to their lawsuits.

Literati families were, of course, uniquely dependent on the state for their
status, careers and reputation. Linked to officialdom through personal, politi-
cal, professional and business networks, elite families encountered the judi-
cial system not as fathers and mothers of the people, as the locus of state
authority or justice, but as a set of relationships to be worked and manipu-
lated. Local officials dealt with elites as allies, enemies, competitors, and some-
times creditors, within the complex web of local politics. In effect, magistrates,
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prefects, and governors unavoidably had conflicts of interest and tangled con-
nections with the elites whose cases entered their purview.

The Wang and Fei cases came into public focus (and into the historical record)
in 1741, when the Governor of Zhejiang Province, Lu Zhuo, was impeached
for taking advantage of his post for personal gain and accepting bribes
from subordinates. The charges focused on several instances of officials brib-
ing him with one or two thousand taels of silver to support their promotions
and two intertwined cases in which the governor accepted bribes from women
in the Fei and Wang families to prejudice the outcome of lawsuits resulting
from internal family conflicts.

The Wang Family Inheritance Case

The first case involved the family of Wang Wenbo, a well-known poet and art
collector from Tongxiang County, Zhejiang whose grandfather, a wealthy salt
merchant, had migrated from Xiuning County, Anhui in the early Qing. Wenbo
and his two older brothers, Wang Sen (1653-1726) and Wang Wengui, known
in Tongxiang as “the three brothers of the Wang Clan,” were all highly accom-
plished poets, who were friends of prominent scholars like Huang Zongxi
(1610-1695). After Wenbo's death, a dispute broke out between his eldest son,
Wang Zhaojing and his second son’s widow, Wang Sun Shi, who, having no
sons of her own, had adopted one of Zhaojing’s sons as an heir. Wang Sun Shi
was anxious to divide the property between the heirs quickly and sent her
adopted son in 1738 (QL 3) to file a petition in the Jiaxing prefectural court
requesting division. It is not clear exactly why she wanted the intervention of
the court in this matter, but one might surmise from the later unfolding of the
case and subsequent behavior of Wang Zhaojing, that he was, in fact, trying
to give her adoptive heir less than his fair share. As soon as her plaint was
filed, Wang Zhaojing and his eldest son Wang Kentang, fled to Suzhou to avoid
appearing in court and the case was suspended with the prefect ordering that
the lineage mediate the dispute on its own. The inability and/or unwilling-
ness of county magistrates to exercise their authority in civil disputes within
large lineages is a common theme in this and the Fei family case as it is in
the case record in general.! But given the fact that the status and wealth of the
Wang and Fei families far exceeded that of the magistrates and given their

1 See, e.g, Maura Dykstra’s paper presented at the International Workshop on Chinese
Legal History, Culture and Modernity at Columbia University on May 4, 2012, organized by
Madeline Zelin and Li Chen.
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subsequent ability to bypass the county and prefecture and take their cases
to the provincial level, their initial filing of plaints at the local level seems to
be a procedural convenience without any expectation of resolution at this
stage or any fear of being caught. There is no indication that the Jiaxing prefect
made any attempt to contact his counterparts in Suzhou for assistance in
apprehending Zhaojing and Kentang. Families like the Wangs may well have
assumed that local officials already overloaded with underfunded mandates
would not have the means or motivation to track them down for court pro-
ceedings that were likely to be complicated.

In any case, according to Governor-General Depei, who was in charge of the
investigation of the corruption charges against Governor Lu Zhuo, when Lu
took office in 1739 he was sympathetic to Wang Sun Shi’s position.? That same
year, Governor Lu transferred in a new prefect to Jiaxing, Yang Jingzhen. With
the arrival of the new governor and new prefect, Wang Sun Shi spearheaded a
complex strategy of bribery to get a hearing for her case and a favorable judg-
ment. As wealthy merchant families, both Wang Sun Shi’s natal family and the
Wangs were well connected within the merchant community and within official
circles. Wang Sun Shi took full advantage of these connections. She enlisted the
help of her brother Sun Shimian, Wang Shideng, a Hangzhou copper merchant
who had once served as a clerk in the Provincial Treasurer’s office, and two
other copper merchants, Qian Zhoushu and Fan Sinian. Provincial and local
officials were especially beholden to copper merchants, who imported the
copper used by mints in Zhejiang and Jiangsu to make coins and who made
loans to officials for administrative and personal use.3 It is a commonplace
of Qing history that low salaries and inadequate funding for local administra-
tion made officials at the county, prefectural and provincial level chronically
dependent on merchant payment of customary fees and philanthropic con-
tributions to deal with crises.* The responsibility of officials in Zhejiang and
Jiangsu for procurement of copper for provincial mints exacerbated official
dependence on such merchants, especially in the period between 1736-1744
when revisions to the copper importation regulations stipulated that these
two provinces were responsible for convincing merchants who imported

2 Lufu zouzhe %2547 [Copies of Memorials at the Grand Council], Memorial of Depei,
QL 6/6/23.

3 Helen Dunstan, “Safely Supping with the Devil: The Qing State and Its Merchant Suppliers of
Copper,” Late Imperial China 13, no. 2 (December 1992): 42—81 and Hans Ulrich Vogel, “China’s
Central Monetary Policy, 1644-1800," Late Imperial China 8, no. 2 (Dec. 1987): 1-52.

4 Madeleine Zelin, The Magistrate’s Tael: Rationalizing Fiscal Reform in Eighteenth-Century
Ch'ing China (Berkeley: University of California Press, 1984), 46—71.
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the copper to sell them sufficient quantities at fixed official rates that were
often below market price. Copper deficits were a common problem for such
officials.5 In his previous posting in Quzhou, Prefect Yang had become friends
with Wang Shideng because Wang arranged for Yang to borrow copper from a
relative who imported it from Japan in order to make up a deficit from another
merchant.

Sun Shimian and Wang Shideng approached Lu Zhuo’s brother Lu Bian,
who as the Commissioner of the Zhejiang West Road Market (Zhejiang xilu
changdashi) was well connected with merchant and official circles, to offer
him a bribe to use his influence with Lu Zhuo.6 They paid Lu Bian 3,000 taels
of silver and had him give Lu Zhuo 10,000 taels. After Lu Zhuo accepted the
plaint, they sent him another 20,000 taels with the request that Lu Zhuo allow
the division of the property rather than letting the lineage mediate the matter
itself. This silver was transmitted by Zhang Zihui, the head of the Provincial
Office of Military Affairs ( fu zhongjun) who handed it over to a senior official
(tangguan) surnamed Yao. At the same time, Wang Sun Shi had Wang Shideng
and the two other copper merchants negotiate with Prefect Yang Jingzhen,
offering him 30,000 taels of silver and asking him to give Lu Zhuo 50,000. Wang
Sun Shi sent her brother Sun Shimian to deliver the money to Prefect Yang at
his home in Yangzhou.

The result of this staggering quantity of bribe money was that Prefect Yang
re-opened the case, arrested Wang Zhaojing, and incarcerated him in the pre-
fectural prison on the grounds that since he had earlier escaped to the city of
Suzhou to avoid the case and his son was still in hiding, he was a flight risk.
In Depei’s interpretation, Yang Jingzhen “saw how the wind was blowing and
prejudicially protected Sun Shi while flagrantly humiliating Wang Zhaojing”
(yangcheng fengzhi piantan Sun Shi jiang Wang Zhaojing hengjiao zheru).”
In other words, he took the cue from Lu Zhuo to settle the case as Wang Sun
Shi wished.

5 See Dunstan, “Safely Supping with the Devil,” and Vogel, “China’s Central Monetary Policy.”

6 The appointment of brothers in the same province would appear to violate rules of avoid-
ance for officials, however, according to a precedent established by the Yongzheng emperor
in 1724, these rules did not apply to special appointees like governors, especially if the rela-
tive in the subordinate position had been appointed first. See R. Kent Guy, Qing Governors
and Their Provinces: The Evolution of Territorial Administration in China, 16441796 (Seattle:
University of Washington Press, 2010), 174, and personal communication. Of course this case
illustrates precisely the dangers of allowing relatives to serve in the same jurisdiction.

7 Lufu zouzhe, Memorial of Depei, QL6/6/23.



128 THEISS

In the 7th month of 1739, Wang Kentang from his hideout (seemingly one of
his houses) in Suzhou initiated his own series of bribes to the prefect and the
governor through various negotiators. First, he asked a senior family relative
from Huzhou, the 83-year-old Wang Shao to intercede with Prefect Yang on
behalf of Wang Zhaojing. According to Wang Shao’s testimony in the impeach-
ment proceedings against Prefect Yang, he got involved because he was elderly,
suggesting perhaps that he would be immune from criticism or perhaps that
his lobbying would carry more weight than that of another family member.8
He went to Wang Shideng’s house in Hangzhou to ask him to intercede with
Prefect Yang to request that he give him a little face (shuoging quanxie timian)
and tell him that they were willing to give him a gift in gratitude (songta xiey:).
Wang Shideng refused to help. Wang Kentang then consulted with Zhang
Baotian, a 72-year-old relative of Wang Zhaojing’s who was also his grandson’s
tutor, and one of his retainers, Yu Shengfan who was also an acquaintance of
Wang Shideng. Zhang and Yu visited Kentang in his hideout and reported that
since Prefect Yang displayed “such a stern tone and severe countenance, he
could not be without enmity” (ruci yansheng lise buneng wuyuan) towards
Wang Zhaojing. When Zhang then visited Zhaojing in prison, Zhaojing said
“T'have committed no crime in this property dispute. It's not worth using silver”
(wo wei jiacai de shi bing bu fanfa, fanbuzhao yong yinzi).

Zhaojing changed his strategy when Prefect Yang brought him into court
and told him he was “a rich man without benevolence who is cheating a
widow” (weifu buren giling guafu). Prefect Yang claimed he merely wanted
Zhaojing to know shame, but Zhaojing and his supporters interpreted this as
abusive humiliation. In the meantime, too, Zhaojing fell ill in prison. So Zhang
Baotian and Yu Shengfan again sought out Wang Shideng, who was at the dock
where he was meeting his boat with an incoming shipment of copper. They
asked him to plead with Prefect Yang for a reexamination of the case to “give
him some face” and offered him 18,000 taels of silver. This time Wang Shideng
went to Prefect Yang with the offer of the bribe, but Yang refused, emphasizing
his view that Zhaojing was a wealthy man without benevolence trying to cheat
a widow. Yu, Zhang and Wang Kentang himself went again to Wang Shideng’s
boat to beg him to try again. At first he refused, but they offered to increase the
bribe to 28,000 and Wang took this offer to Prefect Yang. This time, the prefect

8 All of the details of the bribery negotiation process are from the routine memorial on
Prefect Yang’s impeachment for accepting the bribes. See Like tiben: jiucan chufen lei
HiRHE A 24435 [Routine Memorials to the Ministry of Personnel: Impeachment
and Discipline], Memorial of Lu Zhuo, QL6/6/17.
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finally agreed to accept the silver but told Wang that it had to be delivered
to his house in Yangzhou. He also told him, “Do not tell people outside that
I wanted silver. Just say that I did you a favor so as to avoid any criticism out-
side” (ni zai waibian buyaoshuo wo yao yinzi, zhishi shuo wo songqing yu ni de
yimian waimian zhaoyao). This intriguing comment suggests that the prefect
thought popular opinion would condone the guanxi logic of prejudicing a ver-
dict as a personal favor but not the purchase of a favorable verdict with a bribe.

The next day, Yang released Wang Zhaojing from prison and Yu went to
Suzhou to get the silver. The Wang family accountant delivered 20 packets
of silver to Yu Shengfan’s boat. Wang Shideng picked it up, kept his portion of
4,000 taels and took the rest to Prefect Yang. The prefect used some of it pay
off a debt and some to cover his expenses for an official trip to Beijing, but
when he returned to Jiaxing, he told Wang Shideng that he regretted tak-
ing the bribe and asked Wang to return the remainder of the silver to Wang
Zhaojing’s family. He was impeached before he could do this. Yang Jingzhen
insists in his confession that he incarcerated Wang Zhaojing because he was a
flight risk, not because he wanted to extort money from him. While admitting
that taking the bribe was wrong, he also stressed his reluctance to take the
money and claimed that when he judged the case he “made an impartial ver-
dict and was not at all crooked” (xiangjie jiacai de an doushi pinggong duangei
bingwu wangqu). Of course, this assertion that he acted in accordance with
established judicial norms is belied by his comment to Wang Shideng about
doing favors. Still, this defense does indicate that judicial norms mattered in
assessments of official integrity and competence. In fact, the outcome after all
the bribery, was Zhaojing’s release from prison and the official authorization
of division of property between Wang Wenbo's two grandsons. This ruling in
effect overturned the previous prefect’s decision to let the Wang family medi-
ate the dispute itself but was in accordance with inheritance law.

Whatever his motivations, Prefect Yang was very concerned about angering
public opinion. According to Governor-General Depei, this case was revealed
because “popular criticism was boiling over” so much that Depei began an
investigation. To cover his tracks in the matter, Governor Lu Zhuo then quickly
launched his own investigation and impeached Prefect Yang foraccepting bribes
from Wang Zhaojing. His indictment of Prefect Yang made no mention of
Madame Wang’s own bribery. Indeed, he affirmed the prefect’s claim that he
judged her case fairly, dividing the property equally in half in accordance with
the law and that far from persecuting Wang Zhaojing, he simply accused him
of “being a wealthy man without benevolence who tried to cheat and humili-
ate a widow” and wanted to make him “know shame.” Lu’s own acceptance of
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bribes in the Wang case was not revealed until his indictment in 1741 after he
had also accepted bribes in the intrafamilial lawsuit of the Fei family.?
Between them, Wang Sun Shi and Wang Zhaojing paid a total of 30,000 taels
of silver to Prefect Yang, 50,000 to Governor Lu Zhuo, and over 50,000 to the
various go-betweens, negotiators, yamen clerks, and runners who facilitated
the transactions. The payments were all made in installments over a period
of less than a month, to obtain particular goals: some to procure a hearing for
Wang Sun Shi’s petition, some later to ensure her desired outcome of prop-
erty division, some to get Wang Zhaojing out of prison, and final payments
to express gratitude for the outcome. I would argue, however, that the twist-
ing of judicial procedure in this case cannot be explained simply through a
rubric of corruption. Studies of the endemic corruption in eighteenth-century
China have demonstrated that it was a complex phenomenon caused by a
variety of factors including the chronic underfunding of the bureaucracy, low
official salaries and the expansion of the commercial money economy which
promoted both a culture of extravagance and a fee-for-service mentality in
which anything could be bought and everything had to be paid for.!° Susumu
Fuma has argued that given the variety and variability of fees and payments
for litigation, there was no clear distinction between bribery and payment for
services rendered.!! Nancy Park has also emphasized the blurriness of defini-
tions of corruption within the law, official circles and popular opinion caused

9 Lu Zhuo's complicity in the Wang family bribery scheme of course calls into question
the accuracy of his accounts of Prefect Yang's actions in his routine memorial indict-
ing him. It is always impossible to assess fully the authenticity of information in such
case files. But here because of the correspondence between the account of the bribery
in Lu Zhuo’s memorial on the prefect and Depei’s memorial on Lu Zhuo’s corruption,
I think the basic narrative of the individuals involved, the process for transmitting
bribes, and the language used by participants to explain them is probably fairly accurate.

10  See for example, Guo Chengkang 8% # and Zheng Baofeng J & X, “Qianlong nian-
jian qintan wenti yanjiu ¥z [ 4[] 2% ] @AJf 7T [Research on the Problem of Corrup-
tion in the Qianlong Era),” Qingshi yanjiu ji i L FT4E [Collection of Qing Studies] 8
(Beijng: Zhongguo renmin daxue chubanshe, 1997); Nancy Park, “Corruption in Eigh-
teenth-Century China,” The Journal of Asian Studies 56, no. 4 (Nov. 1997): 967-1005; and
Bradley Reed, Talons and Teeth: County Clerks and Runners in the Qing Dynasty (Stanford:
Stanford University Press, 2000). See also Nancy Park’s paper presented at the Interna-
tional Workshop on Chinese Legal History, Culture and Modernity at Columbia Univer-
sity in May 2012.

11 Susumu Fuma, “Litigation Masters and the Litigation System of Ming and Qing China,’
International Journal of Asian Studies 4, no. 1 (2007): 79-111.
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in large part by a gift-giving culture that legitimated the exchange of goods and
favors to build and maintain social and political relationships. Wang Sun Shi’s
intermediaries use the language of “giving a gift out of gratitude” to describe
the bribe and Prefect Yang comments in his defense that he wanted his accep-
tance of the money to be presented as essentially a gift in gratitude for a favor.
These statements attest to the blurriness of the boundaries between gifts, fees
for service, and bribes that may have been intentional and certainly worked
in the interests of those on the giving and receiving ends of such transactions.

The Wang case shows that transmission of bribes by elite families to resolve
their lawsuits required the use of social, business and political networks that
linked elite families to state officials. The process of negotiating bribes mobi-
lized these networks to support and actively lobby for particular legal out-
comes. Bribery was thus integral to the process of mediating such cases in
a way that did not offend local merchant and literati elites who could make
trouble for a governor, let alone a magistrate or prefect. Yet the motivations
of the many people who accepted bribes varied and the money did not sim-
ply purchase a single outcome. The officials adjudicating a case like this were
influenced by moral and political agendas in addition to money and, indeed,
the bribes did not just present an opportunity for personal gain, but for the
maintenance of good working relationships with local elites.

It is noteworthy that neither Wang Sun Shi nor Wang Zhaojing seems to
have feared the consequences of airing their disgraceful family squabbles in
court (in contrast with members of the Fei family who cared deeply about this,
as we will see later) or about their bribery becoming public news. Zhaojing’s
behavior suggests that he thought his wealth and vast connections across
several cities put him out of reach of the law, while Wang Sun Shi saw the
court as providing external leverage that was much needed in such a powerful
family. For both, the yamen, to which they were connected through a dense
network of diverse ties, was merely an extension of their social and business
circles, not a source of authority. By incarcerating Wang Zhaojing, Prefect Yang
tried to assert the superior authority of the state, but that authority, already
shown to be quite tenuous by Zhaojing’s effective escape to Suzhou earlier,
dissipated completely with the lobbying and transmission of bribes by Wang
Shideng, a merchant to whom he was beholden.

Given the power and wealth of the Wang family this case carried many dan-
gers for Prefect Yang and Governor Lu. Wang Zhaojing and Wang Kentang’s
ability to abscond to a well-known hideout in Suzhou to avoid capture for
trial proceedings demonstrates their ability to evade official control and the
strength of their political alliances. The enormous size of these bribes, of



132 THEISS

course, illustrates the Qianlong era culture of extravagance and greed that was
one of the underlying causes of corruption.!? Angering either party in this fam-
ily fight would have made their official duties much more difficult. The offer-
ing of such huge bribes also emphasized to Yang Jingzhen and Lu Zhuo the
power of the merchant community and the depth of their dependence on it. In
accepting the bribes, which Yang, at least, seems to have been reluctant to do,
these officials were seemingly motivated by the need for money and the desire
to maintain good relations with the merchant community, as well as the temp-
tations of wealth. Indeed, the career of Wang Shideng as copper merchant and
clerk in the Provincial Treasury office demonstrates the permeability of the
boundaries between officials and merchants. At various points, Prefect Yang
invokes each of the elements of Qing judicial principle, ging in the reference
to doing favors, /i in the reference to protecting chaste widows, and fa in the
reference to ruling by principles of impartiality. But in the end he bows to
political pressure, which was made more palatable with a bribe.

The Fei Family Adultery Case

If the Wang case exemplifies how merchant ties to officials could distort legal
process and principle, the Fei case demonstrates the judicial implications of
ties between scholar-official families and local officials. The case had its begin-
nings in 1733 (YZ 11), when, three years after the death of his father who had
just been appointed Governor of Hunan Province, Fei Yuyou, left his home in
Huzhou to become an expectant official in Beijing.!® He left behind his wife,
Fei Li Shi, who had been managing the large Fei family compound for several
years and two sons, two daughters, and a daughter-in-law, ranging in age from
16 to 22 sui. Their eldest son, Fei Shupian was married to Wang Sun Shi’s daugh-
ter. In 1737 (Qianlong 2) Fei Yuyou arranged to hire a tutor for his two sons back
home in Huzhou. The tutor, a shengyuan named Xu Yantan who was a mater-
nal cousin of his two charges, Fei Shupian and Fei Shunan, moved into their
quarters to take up his duties. At some point within the first year of his service
in the Fei household, Xu Yantan and Fei Li Shi began to have an affair. In the

12 Guo Chengkang and Zheng Baofeng emphasize this point in “Qianlong nianjian gintan
wenti yanjiu.”

13 The following discussion of the case is all based on a single very large case file from the
Number One Historical Archive in Beijing: Xingke tiben: hunyin jianging lei TR} A :
USUHET %525 [Routine Memorials to the Ministry of Justice: Marriage and Adultery],
QL5/7/8.
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fourth month of 1739 (QL 4) their relationship was exposed when Fei Li Shi’s
maid, Guanhua, revealed love letters she had carried back and forth to a senior
family servant, Wang Wancheng, with whom she was herself having an affair.
Wang then copied the letters and showed them to the Fei family head, Yuyou'’s
elder brother Fei Qianliu, a former Circuit Intendant who came home to head
the household after being impeached for mishandling a homicide case. What
transpired next was the subject of much controversy.

According to Fei Li Shi’s version of events, one night in the fourth month of
1739, after she and her family had retired for the night, Fei Qianliu led a posse of
some ten people, including his brother, Fei Luxiang, his nephew, Fei Zifu, Fei Li
Shi’s own brother, Li Zhoule (who was not informed of what Qianliu intended
to do), and several servants, including senior family retainer, Wang Wancheng,
to Fei Li Shi’s house. They barged into the study where Tutor Xu was sleeping
with his students, ordered him to get up and accused him of having illicit sex
with Fei Li Shi, waving a stack of love letters as proof. Tutor Xu protested his
innocence saying that the handwriting was not his. But Qianliu told him that
the servant Wang Wancheng had discovered the letters and recopied them to
show them to his master. Qianliu drew a sword to threaten Tutor Xu into writ-
ing a letter of apology for his misdeeds and resignation. Fei Li Shi’s brother
came to her quarters to tell her what was happening and she ran out and tried
to reason with her brother-in-law, who, in her words, “humiliated and cursed
me saying that I was a woman who had committed one of the seven offenses
justifying divorce.”'# She stated that she then ran back to her room outraged,
wanting to kill herself, but was dissuaded by her brother.

The next day, she claimed, she tried to see her mother-in-law, Fei Jinwu'’s
widow, Fei Fan Shi, the matriarch of the family, but Qianliu had people block
the way to prevent her from entering the gate. Left with no options, she went
home with her brother to seek the help of her father, Li Zilan. The next day, the
15th, one of Qianliu’s servants delivered a writ of divorce to her family’s house
forbidding her from returning to her husband’s house. Qianliu also had her
four children along with her furniture and belongings moved to his own house
and pressured her eldest son, Fei Shupian, to sign a deed selling her house to
another member of the lineage for 600 taels of silver. Shupian received 100
taels while Qianliu took 400 and another 100 was to be paid later.

According to Depei’s interpretation of the case in his investigation of Lu
Zhuo, “[Fei Li Shi’s] indecent behavior became known and [Fei Li Shi’s eldest
son] Shupian often wept to his uncle Qianliu imploring him to do something

14  Inaddition to adultery, the seven offenses included childlessness, unfiliality to parents-in-
law, quarrelsomeness, stealing, jealousy, and malignant disease.
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about it. Qianliu felt this matter concerned the family’s reputation and so on
the one hand, sent a letter to [his brother in] the capital and on the other,
requested orders from his mother to order Li Shi to return home temporar-
ily to her family and had Xu Yantan dismissed. He led his brothers... to audit
Yuyou's household wealth and property and then handed a list over to Shupian
and his brother to keep. The money from the sale of the house was handed over
to Shupian to await Yuyou’s return.”

In the seventh month of the fourth year of the reign of the Qianlong
Emperor (1739), Fei Li Shi filed a plaint in the county court against the family
head Fei Qianliu, his younger brother, Fei Zifu, and the nephew, Fei Luxiang.
She accused them of slandering her chastity with a false accusation of adul-
tery, divorcing her without her husband’s consent, and confiscating her prop-
erty. According to her plaint, Fei Qianliu conspired with a resentful senior
family servant, one Wang Wancheng, to forge 16 love letters attributed to her
and Xu Yantan to slander them. She accused Fei Qianliu of “conspiring with
the wayward servant, Wang Wancheng, and others to baselessly and falsely
accuse [me] of having illicit sex with the private tutor, Government Student
(shengyuan) Xu Yantan. Together with Fei Luxiang, Fei Zifu, and others, [Fei
Qianliu] then [issued a writ of | divorce and forced me to return [to my family].
[He] sold my rooms and confiscated my property.”

As in the Wang case, the magistrate declared that this was an internal family
matter (an extremely messy one at that) and declined to intervene. So in the
ninth month, Fei Li Shi took her suit directly to the Governor, Lu Zhuo, with a
series of bribes. She did so without the assent of her husband, who read about
the lawsuit in the Peking Gazette and was deeply distraught at the damage it
would do to the family’s reputation and his own career. She consulted with
a pettifogger who advised her that Wang Sun Shi (of the case above) had bribed
the governor’s staff in her own inheritance case and was thus “familiar with the
narrow paths around the Governor.”'® So Fei Li Shi relied on Wang Sun Shi’s
connections to make contact with the staff of Governor Lu’s yamen, using her
own natal relatives, including her brother and two others, to represent her in
negotiations. According to Depei’s investigation, Wang Sun Shi, worried about a
female relative’s adultery damaging the family reputation, “naturally wanted to
overturn the case and cleanse her reputation, so she represented her in squan-
dering money.” Lu Zhuo had a secretary surnamed Mei, who was a Yangzhou
man and Wang Sun Shi’s mother’s family was from Yangzhou and knew him.

15  The description of the bribery process is from Depei’s memorial, cited above, reporting
on his investigation of the charges against Lu Zhuo. Lufu zouzhe, Memorial of Depei,
QL6/6/23.
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So she directed Fei Li Shi’s relatives Zhao Baoshan and Zhang Guoqjian to enlist
Mei’s help to conspire with the governor’s inner secretary Chen Peicai to look
after the case when it crossed Governor Lu Zhuo'’s desk. They first gave Mei
160 taels of silver. Then after the plaint was made, they also gave Chen Peicai
300 taels. Fei Li Shi was afraid that if the case were tried in her hometown of
Huzhou, “popular opinion in Huzhou would be outraged and difficult to quell”
So she requested that it be moved to the Hangzhou Provincial Court, sending
Peicai another 120 taels to facilitate the move. The money was actually handed
over to Chen Peicai at his residence in Hangzhou by Zhao Baoshan, Zhang
Guogian and Fei Li Shi’s older brother Li Gongfu.

Fei Li Shi’s bribes facilitated access to the ear of the Governor and many
manipulations of judicial procedure. The conclusion presented in the original
case file finds Fei Li Shi to be a chaste woman who was the victim of a slander
perpetrated entirely by Wang Wancheng who resented his mistress for firing
him after discovering him having sex with another servant, and resented Tutor
Xu for meddling in family business and suggesting that Wang was embez-
zling rents from the family’s land. The magistrate, under Lu Zhuo's instruc-
tions, rejected Fei Li Shi’s accusation that Qianliu masterminded the slander
and instead supported his own claim that he had merely been too gullible in
believing Wang’s story. Yet the magistrate does condemn Qianliu’s failure to
investigate the slander before jeopardizing the life and reputation of a chaste
woman. This was a verdict that amounted to a kind of compromise, salvaging
some face for both Fei Li Shi and Fei Qianliu as head of the family by having the
servant take the fall for the whole incident.

The testimonies recorded in the Board of Punishments’ routine memorial
on the case are full of anomalies and unanswered questions, suggesting manip-
ulation of witnesses and twisting of facts to produce the awkward compromise
Lu Zhuo wanted. The assessment of the servant Wang’s guilt turned ultimately
on an evaluation of his literacy level in comparison with that of Fei Li Shi. The
interrogation of Wang is one of the more awkward sections of the case file,
marked by abrupt changes in story, failure to reproduce the characters in the
courtroom with full accuracy, and obvious manipulation of the evidence of his
writing ability. The nature of Fei Li Shi’s literacy remains suspiciously vague
in the case record. Her son Shupian claims she knows only a few characters
for household accounts, but cannot write coherent sentences. Yet letters sent
from her husband in Beijing to her son indicate that he should give them to
her to “read” ( yuekan). Despite this mixed evidence on the literacy of both Fei
Li Shi and Servant Wang Wancheng, the presiding magistrate finally accepted
the story of the forgery, giving Fei Li Shi the benefit of the doubt. Wang is con-
victed of slandering his mistress and sentenced to exile. The case was then
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sent up to the Board of Punishments where Board officials found this verdict
to be too lenient and recommended a death sentence. But not too long after
this recommendation, the fate of the case became tangled up with Lu Zhuo’s
impeachment proceedings.

The judicial trajectory of the Fei case cannot be explained solely by the
bribe which did not get Fei Li Shi precisely what she wanted. The verdict
issued in the wake of the bribes reflected Lu Zhuo’s complex and conflicted
relationship with the Fei family. Boasting several generations of high office-
holders and imperial emoluments, the Fei lineage was one of the most promi-
nent in Huzhou. The chief target of the lawsuit, Fei Qianliu, was the heir of an
impressive line of officials and scholars stretching back to the Song Dynasty
(960-1279). His grandfather, Fei Zhida, had passed the Zhejiang Provincial
examination with the number one rank in 1672 and gone on to pass the highest
level Palace Examinations and serve as a Hanlin Compiler and Metropolitan
Examiner before retiring early to live as a Buddhist monk. The family’s prestige
continued under the leadership of Zhida’s son, Qianliu’s father, Fei Jinwu, who
died in 1730 at the peak of his career, having just been appointed Governor
of Hunan Province. Jinwu became a protegé of Tian Wenjing (1662-1732), one of
the most powerful men in the empire and one of the Yongzheng Emperor’s
(1723—36) most trusted provincial officials, when he served in succession as
Administrative Commissioner of Henan (1725-28) and Shandong Provinces
while Tian was the Governor of Henan and then Governor-General of Henan
and Shandong. His close political association with Tian was confirmed in
1727 when Tian was accused of corruption and injustice as an administrator.
Jinwu was one of his six highest level subordinates in Henan who, apparently
under orders from the Yongzheng Emperor himself, co-authored a letter to
Tian requesting compilation of administrative documents from his tenure
as Governor to showcase his virtue and accomplishments as examples for
other governors to follow, a gesture intended to shore up Tian’s reputation in
response to the political assault launched against him.16

At the time of the lawsuit, Jinwu’s three living sons (several others appear
to have died young) had achieved only modest career success. Fei Yuyou, Fei

16 The collection (Fu Yu xuanhua lu) was widely circulated among officials in the Qing.
Tian Wenjing M 8%, Fu Yu xuanhua lu $ET8E45 [Records on Propagating
Civilization as Henan Governor] (Zhengzhou, Henan: Zhongzhou guji chubanshe, 1995
[1727]); Arthur W. Hummel, Eminent Chinese of the Ch’ing Period (Washington: The Library
of Congress, 1943. Reprint, Taibei: sMc Publishing, 1996), 720; and Pierre-Etienne Will,
Official Handbooks and Anthologies of Imperial China: A Descriptive and Critical Biography
(Brill, forthcoming), 328—29.
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Li Shi’s husband, was an expectant official in Beijing and Fei Zifu had a juren
degree. Fei Qianliu had advanced the farthest with his official postings, but
his career, especially in comparison with that of his father, was striking for its
mediocrity. It started with a purchased Tribute Student degree (acquired in
1718, KX 57) and then a purchased position as acting magistrate of Yongshou
County in Shaanxi Province (in 1720, kX 59). He served as magistrate of
several counties in the province and was finally promoted to a secretarial
position in the Yunnan Section of the Board of Revenue in 1724 (YZ 2) after
he made a donation for disaster relief as magistrate of Fengxian County. From
1726 (YZ 4) he served concurrently in the Office on Irrigation. In 1728 (vz 6),
Zhang Tingyu recommended him for promotion to Vice Director of the Fujian
Section of the Board of Revenue and only a few months later recommended
him for Prefect of Chenzhou in Hunan Province. He served as Prefect of several
prefectures in Hunan and Henan before being promoted to Circuit Intendant
of Nanru District in Henan in 1732 (vZ 10). He had just been appointed Salt
Distribution Commissioner of Changlu, Zhili, when, in 1734 (YZ 12), he was dis-
missed from official service for his failure to investigate a death under torture
that took place during a homicide investigation in a county court under his
jurisdiction as Prefect of Runing Fu.

It is very clear that Fei Qianliu was a mediocre official, at best, who owed
his career entirely to his father’s excellent reputation. The Yongzheng Emperor
noted in a marginal comment on a palace memorial recommending him for
promotion to Chenzhou Prefect, “Of middling talents. Employed because he
is recommended by [Zhang Tingyu) and is Fei Jinwu’s son. Yet he is honest
and knows his place.”’” By 1734, serious problems had emerged with Qianliu.
In the wake of his appointment as Changlu Salt Distribution Commissioner,
Henan Governor Wang Shijun memorialized in secret to Yongzheng to register
his growing concern over Qianliu’s behavior and performance:

As for Nanru Circuit Intendant Fei Qianliu, he appears on the outside to
be sincere and conscientious. When your minister came into office last
year, I visited Xinyang Zhou in this Circuit Intendant’s jurisdiction. When
I first saw this person, I had the impression that he had a bit of talent.
He spoke persuasively. Hence, when your minister memorialized in the
winter on the situation with sitting officials, I reported that he was dili-
gent and conscientious. Recently, I further investigated him and found,
unexpectedly, that in fact his disposition is stubborn and recalcitrant.

17 Qingdai guanyuan luli 35f8E D1)E)J) [Resume of Officials of the Qing Dynasty]
(Shanghai: Huadong shifan daxue chubanshe, 1997), 1: 94.
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Theard that when he arrived to investigate the areas under his jurisdiction,
he was always dissatisfied with the accommodations and threw his
weight around with the result that those serving under him were forced
to inquire after him daily. Moreover, he did not get along at all with the
two prefects in the Nanru Circuit and imposed his own personal opinions
about what was right and wrong for the prefectures and counties. None of
those under him respected his authority. Your minister admonished him
repeatedly, but did not see any sign of reform. Whenever I deputed some-
one [to investigate him], he tried to avoid him and when his misdeeds
were brought up, he invented excuses to retire and ignore official busi-
ness. For example, in the case of land reclamation,'® all of his subordi-
nates diligently carried out orders, but this Circuit Intendant then argued
against them and hindered them. Some of his subordinates tried to be
conciliatory, but he reproved them. He completely uses his own likes and
dislikes as the arbiter of right and wrong and pays no attention to public
opinion.1?

Wang says he was hesitant to report this earlier because he had no concrete

proof of any malfeasance, but now that Fei Qianliu was being promoted, he felt

itimportant to inform the Emperor of his misgivings. In his rescript, Yongzheng

notes that since all of his superiors had always praised his performance and

because he was Fei Jinwu’s son, it would not be good to censure him. However,

he expressed concern about the seriousness of Qianliu’s behavior and sug-

gests keeping close watch on him in his new position. Merely two weeks later,

the torture case came to the Emperor’s attention and he recommended that

18

19

Reclamation of marginal land for cultivation to enhance rural livelihoods and increase
tax revenue was a hallmark policy of the Yongzheng emperor’s reform program cham-
pioned by Tian Wenjing and his protégés like Wang Shijun. The kaiken policy, as it was
called, had many critics who cited widespread mismanagement, abuse, and corruption
in its implementation. One of Qianlong’s first actions upon succeeding to the throne in
1735 was to end the program. Wang Shijun memorialized to defend it in the name of the
Yongzheng Emperor prompting Qianlong to order his execution for sedition. That Fei
Qianliu was implicated in resisting kaiken (albeit for reasons that are not clear) indicates
the complexity of the political rivalries and maneuvering that lay behind impeachments
of officials.

Yongzheng chao hanwen zhupi zouzhe huibian % 1 SRR ZE I 4 [Collection
of Vermillion-Rescripted Chinese-Language Palace Memorials of the Yongzheng Reign]
(Nanjing: Jiangsu guji chubanshe, 1989), 26: 739, Memorial of Wang Shijun, Yz12/7/25.
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Qianliu be demoted and impeached along with several other officials impli-
cated in the case of failure to investigate a death under torture.2°

Lu Zhuo was a complicated character himself, and in many ways the oppo-
site of Fei Qianliu. Three biographies of him, written decades later after his
death in 1767 by Chen Hongmou, Yuan Mei, and Lu Xinheng, all praise him
for his great virtue, competence, and benevolence in his years as an official.
A Han bannerman from Fengtian, he was the son of Lu Chenglun who had
attained the post of Vice Minister of the Court of Judicial Review (Dalisi). His
family’s hereditary rank entitled him to office via the yin privilege, but he also
demonstrated talent from early on: Yuan Mei describes him as “outstanding
from birth, a very great talent expected to attain great accomplishments.”?!
Between 1728 and 1734, he advanced very rapidly from county magistrate to
prefect of Dongchang Fu in Shandong to Nanru Circuit Intendant in Henan
to Henan Judicial Commissioner, then Administrative Commissioner, and
finally Governor of Fujian. He, like Fei Jinwu, who was Shandong Administrative
Commissioner and then Acting Governor during Lu Zhuo's years as Prefect of
Dongchang, was a favored protégé of Tian Wenjing. According to Yuan Mei and
Lu Xinheng, Lu impressed him in particular by clearing a huge backlog of cases
and emptying the hugely overcrowded prison. Yuan states, “Tian cherished
him and when [Tian] died [in 1732], he was left without support,” a comment
that may allude to the political motivations behind the governor’s impeach-
ment. Lu Zhuo seems also to have felt some allegiance to Fei Jinwu, who as
his superior early on in his career may have played an important role in his
advancement. It is striking in this regard that only days before Fei Li Shi’s first
bribe to the governor’s staff on the 11th day of the gth month of QL 4, Lu Zhuo
submitted a memorial endorsing the request of several Wucheng County lite-
rati, to have Fei Jinwu admitted to the provincial Shrine for Local Worthies, a
request that was granted by the emperor in an edict dated to the 13th day of
the tenth month.22

Lu Zhuo was also quite familiar with Fei Qianliu. Although Governor-
General Depei had no direct proof that Lu Zhuo himself accepted money in

20  Yongzheng chao qijuzhu % IFH1L 8 [Diaries of the Yongzheng Emperor] (Beijing:
Zhonghua shuju, 1993), 5: 3943—44-

21 Qian Yiji £, comp., Beizhuanji THAE4 [Collection of Stele Biographies] (Reprint
Shanghai: Zhonghua shuju, 1993), juan 71: 2050.

22 Shishu Y%, QLa/g/n, like tiben by Lu Zhuo. On the same day, Lu Zhuo memorialized
with a parallel request for Li Wei, another favorite of the Yongzheng Emperor, to be admit-
ted to the Shrine for Famous Officials for his service as Governor and then Governor-
General of Zhejiang from 1727—29.
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this case, he argued that the governor was predisposed to dislike Fei Qianliu
because the two “had longstanding mutual resentments from their time serv-
ing together as officials in Henan.” The torture case that ended Qianliu’s official
career had initially been discovered by Lu Zhuo who had just been promoted to
Henan Judicial Commissioner from Nanru Circuit Intendant, the post to which
Qianliu had just been appointed. A few months later, at the beginning of 1734
(Yz 12), Lu Zhuo became Henan Administrative Commissioner, the post he
held at the time of Fei Qianliu’s impeachment and dismissal. Lu’s biographers
all note his commitment to and success at reversing unjust verdicts and clear-
ing up judicial backlogs. Chen Hongmou writes that in his posts in Henan, he
“excelled at questioning criminals and never resorted to using torture for inter-
rogations. He reversed unjust verdicts in over thirty cases.”?® Fei Qianliu was
thus implicated in a judicial and moral matter, the use of torture, about which
Lu felt deeply. Given his reputation for upholding justice and the integrity of
the judicial system, Governor Lu’s impeachment for violating the integrity
of judicial process is poignantly ironic.

The accusations of corruption against Lu Zhuo were raised in 1741 (QL 6) by
Left Censor-in-Chief Liu Wulong, who, in a palace memorial, accused Lu Zhuo
of taking advantage of his post for personal gain and accepting bribes from sub-
ordinates. Governor-General Depei concludes that Lu Zhuo’s corruption in this
instance happened because he was both “narrow-mindedly obsessed with his
resentment and coveted bribes.” This led him to bypass the county and prefec-
tural channels to take the case on himself, and ultimately to “attribute responsi-
bility for forging the eleven love letters that were obviously written in [ Tutor] Xu
Yantan’s hand to a household servant named Wang Wancheng who only knew a
few characters.” The Governor-General exclaims, “This was extremely unbeliev-
able..., public sentiment was furious with the confounding of right and wrong
and there were people writing jokes about it everywhere. If Lu Zhuo did not
receive a bribe, then why did he turn truth and falsehood upside down like this?”

According to Feng Erkang’s interpretation of the case, the Qianlong Emperor
was very reticent to believe the charges and delayed investigation for some
months because he respected Lu Zhuo as a highly capable and upright official. 2+
Based on Yuan Mei's comment about the significance of losing Tian Wenjing
and the timing of Governor Lu’s public honoring of Li Wei and Fei Jinwu, his
impeachment may have been part of ongoing fallout from the decline of Tian
Wenjing’s reputation after the death of the Yongzheng Emperor.

23 Beizhuanji, juan 71: 2048.
24  Feng Erkang /R, Qingchao tongshi T 1 ! [A General Qing History] (Beijing:
Zijincheng chubanshe, 2003), 1: 495-500.
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Lu Zhuo'’s biographers offer quite a different interpretation of his actions in
this case. Chen Hongmou and Yuan Mei both became protegés of Depei dur-
ing his tenure as Liang-Jiang Governor-General in 1742—3 immediately after he
oversaw Lu Zhuo’s impeachment as Governor-General of Zhejiang and Fujian.
One thus assumes that they had inside knowledge of the case. Intriguingly,
they describe Lu’s impeachment as the result of his unfortunate, yet innocent
entanglement with the Fei case, not even mentioning the other cases involving
far greater amounts of money and thus greater levels of culpability. Although
all three biographers are convinced that Fei Li Shi had committed adultery,
they insist that Lu did not know this and took up the Fei case out of genuine
concern for the reputation of a chaste woman. Lu Xinheng writes, “There was
a younger brother’s wife [whose secret indiscretion] was exposed. [Lu Zhuo]
cherished virtuous reputation and mistakenly sought to redress a miscar-
riage of justice that was a ruse” (you jie digi zhe, gong lianxi mingjie, yi weixing
wufang pingfan zhi).25

These retrospective accounts, highlighting Lu Zhuo's integrity and commit-
ment to justice, indicate that we should take seriously his own interpretation
of the significance of the Fei case that he presented to the Board of Rites in his
memorial requesting removal of the degree titles of three of the male heads of
the Fei family so that they could stand trial. Describing the Fei men as “evil bul-
lies,” he argued that it was imperative for the imperial state to defend the repu-
tation and social standing of this woman against the patriarchs of her husband’s
family because such “disgrace of a woman of pure virtue” by men, who were
not only her close relatives but part of the degree-holding elite, threatened the
moral civilization of the empire. Deeply disturbed by the moral implications of
this affair, the Governor framed the complicated details of the case in vociferous
condemnation of the moral turpitude of the implicated literati men:

I write in the interest of flushing out corruption and promoting purity so
as to rectify human relationships and defend moral civilization. I believe
that the women'’s inner quarters are the source of cultural restoration and
moral transformation. If they suffer humiliation without redress, then
how can honor and chastity be protected? The common people look up
to officials. If they dare to disdain proper human relationships and cor-
rupt laws then indeed they can hardly masquerade as gentlemen of the
cloth and hat. Truly they do nothing for the cause of eliminating base
customs, promoting loyalty, civilizing customs, and transforming the
minds of the common people through their instruction and example.

25 Beizhuanyi, juan 71: 2050.
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Here Lu Zhuo articulates both the passionate commitment to defense of
female chastity and the activist vision of the state’s civilizing role in society
that were hallmarks of Qing policy and politics in the Yongzheng and early
Qianlong years. Lu Zhuo was not motivated by greed in the Fei case given that
the amount of money involved here, 580 taels in total, was tiny and insignifi-
cant. As in the Wang case, the bribes, transmitted via friends, relatives, and
political allies opened a channel of communication on a case that local offi-
cials did not want to hear, though once Lu Zhuo was apprised of it, he needed
no background information on the Fei family. Like Prefect Yang Jingzhen, Lu
Zhuo justified his actions in this case as a defense of female chastity, which is
consistent with his reputation for virtue and fairness. But moral transforma-
tion ( jiaohua) was clearly not his only motivation. His preferred verdict in the
case was shaped both by his documented contempt for Fei Qianliu and his
great respect for Fei Jinwu.

All three of Lu Zhuo's biographers also emphasize his popularity with the
people of Zhejiang who took to the streets to protest his arrest. Chen Hongmou
writes, “Mistakenly implicated in Fei Li Shi’s case, he was arrested and taken to
Beijing. The people of Zhejiang escorted him with tears falling, but could not
stop [his arrest] and it became a major case.” In his eulogy for Lu Zhuo, Yuan
Mei recounts his surprise when he heard of his impeachment and describes
the virulent popular reaction to it:

The people of Zhejiang clamored in opposition and went on strike,
demanding that [the governor] be shown leniency. They climbed up to
Wu Mountain Temple supplied with food provisions. The multitudes
were like a wall moving forward. In the places they passed by, women
shouted out that an injustice had been done. Tens of thousands of people
entered the gate of the Governor-General’'s yamen and beat on the drum
to call for [Lu Zhuo to be] maintained.

There were other interpretations of the nature of these demonstrations.
Governor-General Depei’s months-long investigation of the case created
quite a circus with hundreds of witnesses held for questioning and housed in
local homes. The Qianlong Emperor excoriated Depei for his handling of the
investigation and blamed his bungling and inefficiency for arousing public ire
and instigating the riots.26 According to Yuan Mei’s understanding of events,
the Qianlong Emperor “knew that [Lu Zhuo] was without blame, but did not

26  Nancy Park discusses these events in Nancy Park, “Corruption and Its Recompense:
Bribes, Bureaucracy, and the Law in Late Imperial China,” Ph.D. diss., Harvard University,

1993-
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want to prolong the wicked behavior of the mobs (literally, blackheads), so
[he was sentenced to] military exile. For a moment, court and people feared
[Lu Zhuo’s] ability to win over the people.”

Throughout these cases there is frequent mention of public opinion. Given
the local prominence of these families, the disgraceful nature of these disputes,
and the huge network of people involved in the bribery, it is hardly surpris-
ing that such cases would fuel the tabloid-type gossip of the day. But beyond
prurient curiosity, the public, as described by Lu Zhuo, Prefect Yang, Depei,
and Qianlong was concerned about the fairness of these judicial proceedings.
Prefect Yang assumed that his acceptance of bribes would anger the public.
When she requested transfer of her case to Hangzhou, Fei Li Shi assumed that
the local public in Huzhou, which had already heard rumors of her adultery,
would oppose a verdict clearing her name. And masses of people opposed the
impeachment proceedings against Lu Zhuo, perhaps because of his popular-
ity as governor and perhaps also because of the perception that the judicial
proceedings against him were mishandled and harmed numerous people asso-
ciated with his case. The legitimacy of judicial proceedings, however vaguely
understood, was clearly important to the public as were perceptions of corrup-
tion in the system.??

Conclusion

Examination of the Wang, Fei and Lu Zhuo cases allows us to identify anumber
of distinctive aspects of the engagement of degree-holding and merchant elites
with the judicial system. The array of connections between these elites and the
magistrates, prefects, and governors who presided over legal process in their
districts made it impossible for officials to be impartial or even to follow the
dictates of the law if they wanted to. Not only were they peers—socially, eco-
nomically, politically, or in all three ways—they were bound in relationships
of mutual dependence and social obligation forged through business interac-
tions or overlapping service in the bureaucracy. Sometimes they knew each
other quite well and had emotional attachments or animosities. Ironically, the
lack of distance between adjudicating officials and elites did not necessarily
work in elite favor. Embarrassing entanglements with the judicial system often

27  Therole of public opinion in judicial proceedings and what it tells us about popular per-
ceptions of the law and of justice is a theme addressed in several of the papers in this vol-
ume or presented at the International Workshop on Chinese Legal History, Culture and
Modernity at Columbia University in May 2012, including those by Margaret Wan for the
Qing, and for the Republican period, by Bryna Goodman, Daniel Asen and Xiaoping Cong.
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had more severe consequences for elite families than for commoners. Bribery
was an integral component of elite engagement with the judicial system, yet
it was often ruinously expensive and officials were perpetually vulnerable to
impeachment, a judicial proceeding that routinely destroyed the lives and
careers of bureaucratic elites. The Wang and Fei families were devastated by
the outcomes of their cases. Both seem to disappear from the historical record
and we know from an epitaph for Fei Li Shi’s son, Fei Shupian, that he and
his wife, Wang Liang, the daughter of Wang Sun Shi, ended their days in pov-
erty and obscurity, completely estranged from both of their families. Lu Zhuo
was convicted, had all his property confiscated by the state and was sent into
military exile. Qianlong rehabilitated him shortly before his death in 1767, far
too late to salvage what had been a brilliantly promising career. In some ways,
elites had more to lose in judicial proceedings than commoners since the state
that granted them their degrees and status could readily take them away. The
Fei and Wang family use of legal system for leverage in their familial disputes
indicates that they saw it as vital and useful despite the dangers. But what they
wanted out of the system was not a fair legal judgment but an arena for their
own social negotiations. They assumed that through their money, guanxi with
officials, and even local and national reputation, they could dominate that
arena by making the adjudicating official their ally. Official response to these
cases might well be characterized as a kind of improvisation in which they
tempered the standard Qing legal principles of ging, li, and fa with personal
sympathy or animosity, debts of various kinds to various parties, political util-
ity, and desire for monetary gain. Even the impeachment proceedings against
Lu Zhuo and his own prosecution of Yang Jingzhen were driven by politics as
much as by legal imperative. One might say that the judicial system for elites
was all about politics and that politics was personal. In the person of Lu Zhuo,
we see how an official who cared deeply about the integrity of the legal system
as it applied to commoners threw judicial integrity to the winds when faced
with these plaints by elite families and was in turn subject to impeachment
proceedings that were tainted by politics.

Qing rulers and the imperial officials who shaped the expansion of the Qing
Code and thus the reach of the judicial system into society in the eighteenth
century understood the law to be one of the most important tools for the moral
transformation of society ( jiaohua), that is for the enhancement of a pater-
nalistic state’s control over society and exercise of its role as chief arbiter of
moral norms.?® The jiaohua paradigm for state-society relations presumed

28  Janet Theiss, Disgraceful Matters: The Politics of Chastity in Eighteenth-Century China
(Berkeley: University of California Press, 2005); Matthew H. Sommer, Sex, Law and Society
in Late Imperial China (Stanford: Stanford University Press, 2002).
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the superior authority of the state over all imperial subjects who in principle
were equally subject to the state’s control and civilizing force. Lu Zhuo and
Yang Jingzhen both invoke the jiaohua function of the law when they refer-
ence the upholding of chastity in the Wang and Fei cases, noting explicitly
that elites were supposed to conform to the same moral norms as people of
lower social status, to set an example for them but also to ensure the state’s
ideological monopoly. The glimpses of public concern with the proceedings
in the Wang, Fei and Lu Zhuo cases suggests that whichever parties they sym-
pathized with, urban residents in fact agreed with key elements of the jiaohua
paradigm, namely that the state ought to be the arbiter of justice and that legal
norms should apply to everyone, regardless of status, including adjudicat-
ing officials. Yet the ability of members of the Wang and Fei families to evade
and manipulate the legal process, the inability of officials to enforce the law and
proper judicial procedure in their cases, and official use of legal mechanisms
for political purposes, indicates that the judicial system for elites did not func-
tion to uphold the state’s authority, let alone impartiality or judicial principles
like justice, but instead was an arena for negotiation and political struggle.
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CHAPTER 5

“Law is One Thing, and Virtue is Another”:
Vernacular Readings of Law and Legal Process
in 1920s Shanghai

Bryna Goodman™®

The new Chinese republic, established in 1912, repositioned people as citizens
in a polity governed by law. But the new state could not achieve full judicial
sovereignty. How did people negotiate political and cultural identity in legal
practice? And how did ideas of citizenship and Chinese judicial sovereignty
influence public discussion of the law? This chapter uses trial transcripts,
reportage, and commentary from a controversial case in the early 1920s to map
ideas of law in the early Chinese republic, a time of draft provisional codes,
new-style courts (civil and criminal), and ideas of judicial independence.

A Multitude of Laws and Institutions

Chinese understandings of law in this era were framed by a semicolonial array
of legal institutions with contested and overlapping jurisdictions. This unset-
tled legal framework shaped the political and intellectual context for the 1922
case that is discussed here, and for the contemporary legal reform and judicial
sovereignty movements that infused the rhetoric of its legal proceedings and
commentary.

The partial, but multiple presence of foreign authorities across China’s
landscape, and the imposition of varying degrees of extraterritoriality in dif-
ferent spaces created a panoply of judicial arrangements that required practic-
ing lawyers, Chinese and foreign, to gain expertise in multiple legal systems.
The legal patchwork of early twentieth-century Shanghai included areas of
Chinese jurisdiction, an Anglo-American dominated International Settlement,
and a French Concession. Chinese courts adjudicated in Chinese areas. Hybrid
“mixed courts” in the International Settlement and the French Concession

* 1 am grateful to Teemu Ruskola, Sophie Volpp, and the volume editors for their insightful

suggestions.
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brought together elements of extraterritorial privilege and Chinese sover-
eignty in joint hearings by a foreign assessor and a Chinese judge. There were,
in addition, consular courts and extraterritorial courts for foreign nationals,
like the u.s. Court for China. Foreign courts on Chinese soil, the stigmata of
impaired sovereignty, disadvantaged Chinese in globally asymmetrical rela-
tions of power, but also created accidental spaces and opportunities that could
be manipulated in practice by Chinese groups or individuals.!

Under these circumstances, judicial reform in China was predominantly
Western-modeled and linked, from its inception, to Chinese efforts to regain
legal sovereignty. The legal reforms of the late Qing New Policies era (1901-11)
followed several decades of translation of Western and Japanese law. Following
Western notions of humanitarianism, reforms emphasized incarceration over
corporal punishment, judicial independence, drafting of a civil code, and
creation of independent courts.? The creation of a republic and the touted
transformation of the Chinese people from subjects to citizens brought a new
emphasis on the rule of law, human rights, people’s rights, and the protection
of property. Although differences of opinion persisted in regard to the pres-
ervation of elements of Chinese law and notions of justice (and the selection
of Chinese and Western features to be combined in the new judicial system),
the New Policies reforms were generally enshrined in the new draft legal
codes. Judicial independence, if elusive, was salient as a deeply felt imperative
of the new republic. In the spatially differentiated political landscape, new-
style courts and judicial personnel concentrated in major cities where they

1 Bryna Goodman and David S.G. Goodman, “Introduction: Colonialism and China,” in
Goodman and Goodman, eds., Twentieth-Century Colonialism and China: Localities, the
Everyday, and the World (New York: Routledge, 2012). From the 1860s, Chinese residence in
the foreign settlements complicated principles of extraterritoriality, necessitating mixed
tribunals. Thomas B. Stephens, Order and Discipline in China: The Shanghai Mixed Court
1911—27 (Seattle: University of Washington Press, 1992), Teemu Ruskola, “Colonialism Without
Colonies: On the Extraterritorial Jurisprudence of the v.s. Court for China,’ Law and
Contemporary Problems 17 (2008): 217; Charles Sumner Lobinger, ed., Extraterritorial Cases,
U.s. Court for China (Manila: Bureau of Printing, 1920), vol. 1. Chinese businesses acquired
extraterritorial protection by taking foreign partners and registering businesses with foreign
consulates. See also Teemu Ruskola, Legal Orientalism: China, the United States, and Modern
Law (Cambridge: Harvard University Press, 2013).

2 Chinese magistrates formerly adjudicated without civil/criminal distinctions. By 1912, 345
civil courts were established nationwide (Beijing Supreme Court, provincial high courts,
county courts of first instance, urban district courts; with procuratorial courts at each level
for criminal cases). Xiaoqun Xu, Trial of Modernity: Judicial Reform in Early Twentieth-Century
China (Stanford: Stanford University Press, 2008), 29-31, 43.
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were visible to foreign authorities. Inland courts were largely unchanged, with
the result that two modes of judicial administration coexisted for much of the
Republican era, depending on location.? Further complicating the mix were
military courts that followed exceptional military law. These latter institutions
have passed largely under the radar of Chinese legal history research, though
they complete the institutional context for the case in question.

May Fourth nationalism heightened the impetus for judicial reform and
abolition of extraterritorial jurisdiction, particularly in the aftermath of the
1921-22 Washington Conference, at which the Chinese delegation lobbied
for recognition of China’s full sovereignty. The u.s., Belgium, Great Britain,
France, Italy, Japan, the Netherlands, and Portugal responded that they would
reconsider extraterritorial rights when the Chinese government fulfilled “its
expressed desire to reform its judicial system [to] bring it into accord with that
of Western nations.” China’s frustrations at the conference were publicized in
the expansive May Fourth press. Public associations enunciated the slogans

” o«

“judicial reform,” “sovereignty,” and “Mixed Court rendition.” The Shanghai
Lawyers’ Association advocated the unconditional rendition of the Mixed
Court at a national judicial conference in September 1922, the same month
as the suicide of the female secretary, Xi Shangzhen, which precipitated the
case that is examined here, the trial and imprisonment of her employer, Tang
Jiezhi® Before his trial, the U.S.-educated Tang was managing director of a
major Shanghai newspaper and a leader of the Shanghai Federation of Street
Unions, a grass-roots organization that agitated for social, economic, and
national rights.® This organization and others would mobilize a judicial reform

movement to protest Tang’s conviction.

Vernacular Understandings of Law and Judicial Procedure

Public discussion of the Xi-Tang case sheds light on urban expectations
regarding legal practice in the early Republican era. The trial commentary,
not surprisingly, reveals continuity with late imperial legal understandings as
well as the strong imprint of ideas of republican governance. Public contro-

3 Goodman and Goodman, “Introduction.”

4 Commission on Extraterritoriality, ed., Provisional Code of the Republic of China (Peking: Com-
mission on Extraterritoriality, 1923), preface.

5 “Judicial Reform Discussed by Meeting Here,” China Press, September 29, 1922.

6 Another federation leader, lawyer Chen Zemin [%: Jll] [, authored “Fei jiancha zhidu zhi yun-
dong JE A% 2 3£ 5)) [Procuratorial-System Abolition Movement],” (Shanghai, 1922),
pamphlet.
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versy surrounding the case also suggests tension between the goal of judicial
independence and the national imperative of judicial sovereignty. The linking
of judicial reform to the abolition of extraterritoriality subjected the former to
the disciplinary constraints of Chinese nationalism.

Contestations over Chinese legal modernity, judicial reform, and judicial
sovereignty infused public discussion of law and legal process. The actions
of Chinese litigants and judicial personnel were judged in the context of new
political sensibilities. New courts were compared to old imperial courts. Old
courts were tainted, in the May Fourth-era press, by despotism, corruption and
the violation of human rights. Western-style judicial reform was valued as mod-
ern, but also questioned as foreign, inappropriate for the character of Chinese
society, and empty of virtue. If the new courts were found deficient in terms of
the rule of law and the protection of human rights, on nationalist grounds they
were to be defended. The Mixed Courts, in contrast, however they performed
in terms of the rule of law, encroached on Chinese sovereignty. Chinese liti-
gants who hired foreign lawyers or tried to avoid Chinese jurisdiction risked
branding as hypocrites and traitors. Critics of Chinese judicial administration
were targeted as national traitors who imperiled China’s chances of attain-
ing legal sovereignty at a time when foreigners were evaluating the Chinese
judicial system.

In practice, residents could only negotiate the maze of institutions and legal
jurisdictions with the help of Chinese and foreign lawyers. It was difficult to
find one’s bearings in the new system, let alone navigate the thicket of political
significations that accompanied judicial gestures. New categories of law, tran-
sitional legal codes and new courts added to the confusion of frameworks and
jurisdictions. Yao Gonghe observed in 1917 that “eight or nine of ten average cit-
izens” could not distinguish between a civil or criminal complaint. The ability
to differentiate was critical to determining venues and filing legal paperwork.”

The republic also ushered in a new emphasis on legal literacy. The
Commercial Press published popular guidebooks that were premised on
the growing assumption that citizens needed basic legal knowledge. As one
such book argued:

All litigants, whether civil or criminal, need basic legal knowledge to
avoid the torturous pain of engaging the law without preparation. Today
the complexity of laws and decrees is extreme. Legal scholars continue to
lack knowledge. How much more so the common people!... This book

7 Yao Gonghe WkA#Y, Shanghai xianhua 131 [Idle Talk about Shanghai] (Shanghai:
Shanghai gujichubanshe reprint, 1989), 46. The forms were not easily distinguishable even
for legal scribes. Xu, Trial, 71.
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specifies [costs, timing, and procedures for appeals] . .. For criminal cases
[it covers] reporting, accusation, confession, surrender, appeal, and all
basic items....The low price of this brief guide for citizens and mer-
chants enables wide circulation.?

Such guidebooks introduced readers to law and legal institutions in theory.
Brevity and national orientation ruled out examination of the extraterritorial
complications of judicial procedure. The practical and formal focus elided the
question of how readers made sense of law and justice, Chinese and Western,
or how they deployed their social networks in interaction with legal institu-
tions. To see how political, social and cultural elements—extraterritoriality,
social relations, notions of virtue—affected popular reception of the new laws
and the dramas of crime and justice that appeared in the daily newspapers it is
useful to examine the unfolding of a case.

A Suicide, and the Trial of Tang Jiezhi

Xi Shangzhen was twenty-four sui and unmarried at the time of her suicide
on September 8, 1922, at the Shanghai journal of Commerce (Shangbao).®
Although her nuclear family was poor, their Dongting Dongshan Xi lineage
was prominent in Shanghai financial and journalistic circles. According to
newspaper accounts, when Xi was absent from an employee dinner, Wang
Jipy, an older staff member dropped by her desk to check on her. Something
in her manner worried him and he left to alert her family. Xi closed the door,
climbed onto a chair, slipped a cord from an electric teakettle through a metal
ring in the window frame, arranged it around her neck, and stepped into the
air. When Wang returned with Xi’s sister-in-law, less than an hour later, they
found Xi dangling from the window frame. Office employees lifted her body,

8 HuXia #M% and Huang Yan 345, eds., Susong changshi Y+ i i [Basic Knowledge about
Lawsuits], (Shanghai: Shangwu yinshuguan, 1922), preface; see also Susong xuzhi JF A2 1
[Necessary Knowledge about Lawsuits] (Shanghai: Shangwu yinshuguan, 1917). A 1923 guide
is cited in Herbert Huey, “Law and Social Attitudes in 1920s Shanghai,” Hong Kong Law Journal
14, no. 3 (1984): 306—22.

9 Ongenderissues in the case, see Bryna Goodman, “The New Woman Commits Suicide: Press,
Cultural Memory, and the New Republic,” Journal of Asian Studies (JAS) 64, no. 1 (Feb. 2005):
67-101.
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removed the cord, and gently laid her down. A doctor summoned to the scene
pronounced Xi dead at approximately 8:00 p.m.1°

Xi's desk was in Tang’s office. Tang appears in a list of Shanghai’s most news-
worthy individuals, published by the tabloid newspaper, Crystal ( Jingbao)."' He
had led a recent tax strike against the governing Shanghai Municipal Council
of the International Settlement in which he rallied Chinese commercial lead-
ers under the slogan, “no taxation without representation.” His politically bold
newspaper advocated the mobilization of what he called the Chinese middle
class (zhongliu jieji)—an imprecise term in Chinese society that reflected the
influence of Tang’s U.S. education. Although his Chinese-language newspaper
was staffed almost entirely by Chinese, Tang’s Western partner, the Russian-
American journalist George Sokolsky, telephoned the International Settlement
police to report the suicide.!?

Because the Journal was located in the International Settlement, the inquest
that followed was at the Mixed Court, where a Chinese magistrate and a British
assessor jointly presided. Police detectives, a coroner, and witnesses corrobo-
rated the judges’ verdict of suicide. This did not resolve the legal questions that
surrounded Xi's death, however, because Republican law retained provisions
of late imperial code that held individuals responsible for driving others to
suicide.!3

At the inquest Xi's family accused Tang of wrongdoing, though their argu-
ments were not legally focused, logical, or consistent.* Xi’s widowed mother,
née Fang, testified that Tang had caused Xi to commit suicide because he had
failed to return a large sum of money. Xi's married elder sister described the

10  This narrative is based on reports in Xinwenbao (XwB) (September 10, 1922); Shenbao
(September 10, 1922), Minguo ribao (MGRB) (September 11, 1922); China Press (CP) (Sep-
tember 9, 1922; September 10, 1922) and North China Daily News (NCDN) (September 12,
1922; September 16, 1922).

11 “Shanghai zuijin yibai mingren biao Fifffizifi— 4 A [Most Recent List of
100 Shanghai Celebrities],” Jingbao (JB), March 30, 1922.

12 Shanghai Municipal Council, Daily Police Reports, September 9, 1922 (Shanghai Archives
1-1-1135); PRO FO 228/3201 (Intelligence Report September 1921). A Chinese version of
Sokolsky’s name (not his official Chinese name) appears unexplained in XwB, Septem-
ber 10, 1922.

13 Provisional code chapters 23 and 26, “Offences against Morality,” and “Homicide and
Causing Injury,” contain punishments for individuals who caused others’ suicides.
Commission on Extraterritoriality, ed., Provisional Code of the Republic of China.

14  The narrative that follows is assembled from reportage and court transcripts in Shenbao,
MGRB, XSB, SSXB (September-December 1922); Cui Weiry, ed., Xi Shangzhen (2 volumes),
(Shanghai: Funii zhiye yanjiu she, 1922).
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financial crux of the case in confused terms that articulated both a debt and a
purchase of stock:

[After telling Xi about the profitability of stock] Mr. Tang, borrowed five
thousand yuan, but he didn’t give her any stock. When my sister asked for
the money, Tang said the stock was pawned, but that things would work
out. These were empty words, and my sister [began attempting suicide. On
her second attempt] she didn’t return home. Cherishing hope, we waited
until dawn, when the newspaper sent her home in a horse-carriage, say-
ing that she had had a fever. Unexpectedly, Sister refused to come out
of the carriage and said she wanted to die in the Journal of Commerce
office... Sister also said [she swallowed] tranquilizers because Mr. Tang
had not returned the money. He had said, “your money is with me, why
worry?” [After Sister took tranquilizers] Mr. Tang wrote an 10U ... [This]
was clearly an empty show, leading Sister to commit suicide.!

In contrasting testimony, Tang denied borrowing Xi's money. He stated that
she gave him the money to invest on her behalf in the recent stock market
boom.! In spring 1921, in the heady atmosphere of a bull market, Tang had
launched the China Commercial Trust Company. People in his office clamored
to purchase stock from him, Xi among them. Unfortunately the market fell
and Xi's money was lost, a common, if nonetheless devastating experience. He
had given her some stock certificates when they became available; others
he had held for her in his safe. Tang vigorously denied suggestions made by Xi’s
family that he had pressured her to become his concubine.l” It was not the
task of the inquest to reconcile the discrepant accounts. The presiding officials
nonetheless indicated that if Xi’s family wished to pursue the financial losses,
they could lodge a civil complaint against Tang.!8

As reportage of the case unfolded, drawing readers as surely as the seri-
alized fiction that drove newspaper sales,!® the press became a vehicle for
contending enunciations of law and morality. Responding to the shadow of

15  XWB, September 10, 1922.

16 Bryna Goodman, “Things Unheard of East or West: Colonial Contamination and Cultural
Purity in Early Chinese Stock Exchanges,” in Goodman and Goodman, Twentieth, 57-77.

17 Shenbao, September 10, 1922; MGRB, September 11, 1922.

18 cp and XWB, September 10, 1922.

19  Alexander Des Forges, “‘Building Shanghai, One Page at a Time: The Aesthetics of Install-
ment Fiction at the Turn of the Century” Journal of Asian Studies 62, no. 3 (August 2003):
781-810; Eileen Chow, Spectacular Novelties: “News” Culture, Zhang Henshui, and Practices
of Spectatorship in Republican China, Ph.D. dissertation, Stanford University, 2000.
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legal vulnerability cast by the inquest, as well as to rumors about his relations
with Xi, Tang published a front page announcement to clarify his economic
entanglement with Xi:

In regard to Miss Xi Shangzhen’s suicide, I make a declaration for soci-
ety and for my friends. The deceased bought shares... through me with
money she had borrowed. I believed it was her money. She wanted to buy
more shares but I refused because I felt she was engaging in excessive
speculation. [After the collapse] she begged me for help with her credi-
tors. Twice she attempted suicide. Motivated by a benevolent desire to
ameliorate her distress, I gave her a promissory note on August 19 that
stated I would pay a first installment of 1500 yuan within twelve months,
a second installment of 1500 yuan within twenty-four months, and a final
payment of 2000 yuan within thirty-six months. [This note] is still in the
hands of Xi's family. Apart from this I undertook no responsibility. . . .20

Tang’s statement was quickly challenged. On September 13, the Dongting
Dongshan native-place association published a letter of accusation against
Tang, addressed “to all circles of Shanghai society,” based on its own investi-
gation of the case. The association pressed the Shanghai procuratorial court
(jiancha ting) to initiate proceedings. The legal status of Tang’s crime, and
whether it was civil or criminal, was obscured by the moral economy of griev-
ances and retribution that informed the association’s rhetoric:

... Shangzhen naively gave him 500 yuan to buy stock. . . . Instead of hand-
ing over the shares, Tang urged her to become his concubine... Thus
Shangzhen not only lost her money, but she was so insulted and angry
that she didn't want to live....[It was family money], and when she
couldn’t recover it she resolved to die. She told her sister, “I will leave a
detailed note of grievance.”... Tang has now printed a notice admitting
that Xi Shangzhen entrusted him to buy her stock. [But the] stock never
reached Xi's hands....How is it he doesn't mention turning over the
stock? How is it that she . .. attempted suicide three times at the office??!

20  “Tang Jiezhi jinyao shengming V1.2 %% 1] [Important Declaration of Tang
Jiezhi],” Shenbao, September 11, 1922; XWB, September 11, 1922; North China Herald (NCH),
September 16, 1922.

21 “Dongting dongshan tongxiang dai wei suyuan JiKEZAR IR [Dongting
Association Redresses Grievances|,” Shenbao, September 13, 1922. Also published in xwB
and MGRB.



156 GOODMAN

The thrust of this statement, if translated into a legal argument, was that Tang
1) bore responsibility for Xi’s suicide and 2) fraudulently induced her to pur-
chase stock that he did not intend to deliver.

Tang responded swiftly, bringing libel suits against two high-circulation
papers that published this statement, Xinwenbao, and China Press.?? Because
they were registered under u.s. ownership, the lawsuits were brought in the
U.S. Court for China.

Other groups published statements to stir public opinion in favor of Xi and
against Tang.2® Their statements highlight contemporary concern for reputa-
tion, communal responsibility, and public demonstration of vital social con-
nections (or community ostracism). Commentators evoked an economy of
right and wrong that was independent of legal process:

The Xi-Tang case is a major social incident. . .. Women’s circles and several
public associations have spoken. [But] Tang [is] director, manager, board
member and supervisor [of various organizations] and we haven't heard
aword from them. ... They should investigate. ... [If Tang’s] behavior cor-
responds to newspaper reports, they should protect their reputation and
quickly expel this mad horse from their organizations. If investigation
[reveals that Tang] has been slandered, they should intervene to protect
his and their own reputation.?*

The reading public was quickly caught up in the contradictory accounts.
Commentators placed themselves in the character of the Sherlock Holmesian
detectives popular in serialized fiction, tracing clues and formulating hypoth-
eses. Also captivating was the spectacle of conflict between the prominent Xi
lineage, backed by Jiangsu native-place associations, and Tang, who served on
the boards of the Chamber of Commerce, Commercial Federation, Federation
of Commercial Street Unions, and his native-place association, the Guang-
Zhao gongsuo.

By mid-October, notice of the affair began to slip from reportage into the
literary supplement pages, transforming what had been news into literary
memory. But just as the drama might have melted into didactic remembrance,

22 MGRB September 24, 1922; CP, November 14, 1922. “Chinese Files Libel Suits,” Weekly
Review of the Far East (WRFE), September 23, 1922.

23 Between September 15 and September 18, 1922, East City Women'’s School, three Jiangsu
native-place associations, a women’s professional association, and an office workers’ asso-
ciation published notices in MGRB, Shenbao and XwB.

24  MGRB, September 17, 1922.
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the plot deepened with the thrilling cloak-and-dagger spectacle of Tang’s kid-
napping and arrest by Chinese police, in the middle of the night.

Tang’s residence on Alabaster Road, like his business, was located in the
International Settlement. By the rules of extraterritoriality, this meant that
the exercise of a Chinese court warrant for his arrest at his home or work-
place constituted an illegal trespass on Settlement jurisdiction. The Chinese
police argued, however, that Gongyi Li alleyway, where Tang garaged his car,
marked the boundary between the Settlement and the Chinese city. On the
night of the arrest, as many as ten deputies of the Chinese court staked out
this lane. Members of the Dongting association, disguised as peddlers, served
as lookouts. When Tang stepped from his car at two o’clock in the morning the
police pounced, seized him and his chauffeur-bodyguard, and placed them in
a Chinese jail.?5

Tang’s arrest transformed what the inquest judged to be a possible civil suit,
and what most Chinese residents had seen as an injustice and moral failure,
into a criminal case, a surprise to the principals and most observers. Weekly
Review of the Far East suggested that Tang’s unusual arrest resulted from a polit-
ical sleight-of-hand, and directly compared it to the recent arrest on dubious
charges of the Finance Minister, Lo Wengan.?6 Chinese newspapers focused
instead on sensation and morality.

Tang stood accused of two crimes: 1) compelling Xi’s suicide, a charge that
was dropped, and 2) defrauding Xi of stock, for which he would be convicted.
At a preliminary hearing at the Chinese court, Tang was refused bail. Confusion
reigned over the question of bail and the criminal character of the case. To
maintain pressure on the court to refuse bail, the Dongting association organ-
ized a public “indignation meeting” that gathered over two hundred people.?”
Tang’s associates, in contrast, notified the head of the Consular Body, Italian
Consul-General De Rossi, that Tang had been arrested in the International
Settlement.28

25 MGRB, September 13, 14, and 19, 1922; “Dr. Tong Kidnapped,” NCDN, November 14, 1922;
“Dr. F.C. Tong Arrested by Chinese Police,” China Press, November 14, 1922; Dongting
dongshan lii Hu tongxianghui sanshi zhounian jinian tekan iKEZR LT £ 4>
= AFEAL ST [30-year Commemoration of Shanghai Dongting Association]
(Shanghai: 1944), 79.

26  WRFE, v. 23, December 2, 1922.

27 cp, November 14, 1922; Shenbao, November 14, 1922.

28 MGRB, November 15, 16, 19, 20, 1922; “Jianting qisu Xi Shangzhen an yuan wen
T HRE VRIS L2 )53 [Prosecution Document in Xi Shangzhen Case],” Shenbao,
November 27, 1922.
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In practice, the exercise of extraterritorial jurisdiction was imprecise. The
Consular Body upheld Tang’s account of the arrest, but was unable, or unwill-
ing, to secure Tang’s release.?? The Chinese authorities that had gone to such
lengths to arrest Tang were disinclined to give him up. Without possession
of the accused, extraterritoriality could not prevail without considerable
effort. Such effort—for a nationalist activist who had led a tax protest against
the municipal council of the foreign settlement—may not have seemed
worthwhile. Tang’s trial for fraud took place in the Chinese district court on
December 2 and 8, 1922.

The publication of transcripts in Shanghai dailies indicates enormous pub-
lic interest in the case and concern to showcase Chinese judicial proceedings.
In the context of the movement for recovery of China’s legal sovereignty and
a concurrent national meeting on Chinese judicial process, the proceedings
were infused with emphasis on the independence of the Chinese judiciary. The
irony of Tang’s appeal for help from the foreign consuls was not lost on his
audience.

Justice was swift, and, for Tang, disastrous, despite his eminent legal team.3°
Transcripts suggest that the prosecution’s presentation of the case followed
closely the narrative of events published earlier by the Dongting association.
Although the indictment found insufficient evidence for the charge of compel-
ling suicide, the prosecution and the Xi family continued throughout the trial
to assert Tang’s responsibility for Xi’s death. The crux of the criminal case for
fraud, however, was claim that Tang induced (quanyou) Xi to purchase stock
that was not delivered. According to the indictment, this second charge “could
not be considered empty” because of the compelling testimony of Xi’s mother.3!

Issues raised by the defense complicated the prosecution’s evident plan to
swiftly demonstrate guilt. Witnesses recalled how the journal employees had
vied to purchase stock. Tang provided financial documents and explained the
financial practices that developed during the exchange fever. He substantiated
his disputed claim that he had given Xi stock certificates, showing that she
had used stock as collateral for a bank loan and to qualify for purchases on
another exchange. Tang stuck to his position that his promissory note reflected
only altruism. When Xi confided her financial troubles she had suggested that
he write the note to fend off her creditors. Asked why he had not given her

29  WRFE, December 2, 1922.

30  Qin Liankui Z8¢ZE, Li Shirui 25055, and Xu Huilin 4 2 %%. The Chinese court dis-
allowed a foreign lawyer. ssxB, December 3, 1922; CP, December 9, 1922.

31 “Jianting qisu Xi Shangzhen yuanwen & JT A2 ¥ 22 )5 3 [Procuratorial Indictment
in Xi Shangzhen Case],” Shenbao, November 27, 1922.
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money, Tang answered that he, too, had lost money in the crash and lacked
cash. Tang stated that Xi gave him various certificates as collateral for his note.
He could produce them in court. The defense argued that criminal prosecu-
tion was inappropriate and ignored commercial practice and market behavior.
If Xi wanted stock certificates at the time of her suicide attempts, Tang could
have easily provided them. By that time they were worth considerably less than
his promissory note. He had certificates for over a thousand shares of stock
of his own.32

The court adjourned to evaluate the new evidence. Records of the sec-
ond hearing suggest that, despite an appearance of procedural attentiveness,
Tang’s evidence was dismissed. Witness statements that corroborated Tang’s
delivery of stock certificates to Xi were struck from the record as “confusingly
irrelevant.”® Witnesses who might have explained crucial details of financial
practice fielded instead extraneous questions. One key witness, the guarantor
for the pawning of Xi's stock, was not called. Tang’s exculpatory documentary
evidence was declared counterfeit and tossed aside without expert examina-
tion. The judge went to extraordinary lengths to discount financial transaction
records that bore Xi's chop. In an apparently rehearsed move, he showed these
to Xi’s mother and asked if the seal was Xi’s. She testified that the documents
must have been counterfeited, producing from her sleeve what she identified
as Xi's exclusive chop. Tang’s lawyer asked how Xi's mother knew to bring the
chop to court. The judge explained that it was discovered the day before, when
he personally visited Xi’s house to investigate.34

After this hearing, sympathetic newspapers published a defense argument
that Tang had been framed. The charge that Tang had induced Xi to buy stock
was risible in the context of the stock-purchasing frenzy. A journal employee
attested to Xi’s “unusual lust” (gingre yichang) for stock. Tang’s lawyer summa-
rized evidence that had been ignored by the court, arguing that the documents
showed lawful contractual commercial relationships, and also indicated Xi’s
possession of stock. The court had accepted instead the uncorroborated state-
ments of Xi's family. Even if Tang had violated a commercial agreement, legally
this would constitute at most a breach of contract. But the court had pursued
an unwarranted criminal prosecution: “Those bringing suit bear responsibility

32 “Xi Shangzhen an zuo ri bianlun zongjie Jii |1 %I H AHE S 45 [Yesterday’s Summa-
tion in Xi Case],” MGRB, December g.

33  CP, December g, 1922.

34  MGRB,December g,1922, “Magistrate Tu Turns Detective in Tong Trial, Rules Out Evidence:
Drama Enacted in Crowded Courtroom as Mother of Suicide Denounces Accused,” Cp,
December g, 1922.
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for demonstrating that their accusations are not groundless. What evidence
do they have that the accused didn’t turn over the stock or that Xi demanded
it?... Only when they produce positive evidence are their accusations worth
considering.”35

More than twenty public associations with connections to Tang condemned
court bias and denounced the judge. The Guang-Zhao gongsuo organized a
meeting of Guangdong associations, the Ningbo native-place association and
the Federation of Commercial Street Unions. Speakers denounced the judge’s
ignorance about exchanges and stock ownership rules, and his rejection of
conclusive evidence. Tang’s lawyer Li Shirui reviewed judicial irregularities in
the arrest and trial and presented a proposal for judicial reform.3¢ Rhetorically
linking human-rights and national sovereignty, Tang’s supporters argued that
the judge’s actions injured Chinese sovereignty and exemplified corruption
and national weakness:

Tang is a prestigious director of the [Chamber of Commerce]. If he is sub-
jected to such abuses, how will ordinary merchants be treated by these
butchers? In this moment of concern for judicial sovereignty, with the
Shanghai court under the scrutiny of [foreign] countries, [these] judges
dare to trample on human rights. ... Their unrestrained recklessness
[makes] China a global laughing-stock.3”

Representatives of twenty-four public associations (native-place, street, and
trade associations, worker unions, a self-government society, a workers’ mutual
aid society) gathered on December 10 to protest bias and advocate judicial
reform to protect human rights. The assembly sent telegrams to the Ministry
of Justice in Beijing and to civil and military courts in Jiangsu, calling for dis-
missal of the offending judges, “to save the spirit of the judicial process [and]
protect our international status.”38

35 “Tang Jiezhi bianhu liyou VR S ias | [Tang’s Defense],” Shenbao, December 10,
1922 (also published in zHxB and MGRB); Zhou Dongbai J# 45 [1, Quanguo liishi ming'an
huilan 4=E 2[4 2290 %8 [Famous Cases of the Nation’s Lawyers] (Shanghai: Shijie
shuju, 1923), 8: 6-7.

36  “Liang gongtuan dui Tang an fayan WA M % K 5 [Two Groups Speak in Tang
Case],” MGRB, December 10, 1922; “Ge tuanti dui Tang an zhi ji'ang 75 1440 1) %6 2 ¥ o
[Indignation of Groups in Tang Case],” MGRB, December 11, 1922.

37  MGRB, December 11, 1922.

38  Ibid.
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On December 11, a similar group met with the chief judge. Following this
energetic but useless protest, the participants formalized a judicial reform
movement, denouncing China’s court as part of an “authoritarian government
to which Chinese have been subjected from ancient times.” It was “unsuitable
for modern life, in this time of contesting foreign control over Chinese courts.”
The movement advocated abolition of the procuratorial system, establishment
of a jury system, creation of a commercial court, supervision of lower courts by
higher courts, and compensation for improper arrest and detention.39

Protests escalated after December 18, when Tang was pronounced guilty of
fraud and sentenced to three years in prison. Tang’s sympathizers denounced
the judges for “trampling the human rights of the majority,” and “inflicting
hardship on the body of the people.#? They articulated an alternate scenario
behind the Xi family suit: In her naiveté, Xi was tempted by the exchange boom
and urged her family to invest. Her investment failures were compounded by
the recrimination of her family members. The bitter situation caused her sui-
cide. The family (which relied on Xi’s salary, in the absence of able-bodied
male earners) then held Tang responsible for her death and their financial
losses. This motivated their false charge that Tang fraudulently induced Xi to
purchase stock that he didn't deliver.#!

In a last-ditch effort to influence the course of justice, the protesting groups
fired off telegrams to Ningbo, Suzhou and Shanghai officials, the Beijing govern-
ment, and to Sun Yatsen, who was in temporary residence in Shanghai. These
telegrams, published in the Shanghai papers, reprised a history of abuses and
likened Shanghai judicial cruelty to the barbarity of warlords.#? Although it is
not clear what, if anything, other recipients made of such appeals, the out-of-
power Sun used the occasion to position himself against the arbitrary exercise
of power: “This case is extremely significant [and] affects all citizens. [I] will try
to prevent legal officials from depriving people of human rights. . 43

Tang futilely appealed his case from prison. He was instead transferred to a
military jail for involvement in illegal arms trading, a charge for which he never
stood trial. Tang would not emerge from the military jail until 1928, three years
after the expiration of his sentence.**

39  MGRB, December 12, 1922.

40  MGRB, December 24, 1922.

41 zHXB, December 10, 1922; SsXB, December 24, 1922.

42 zZHXB, December 26, 1922; MGRB, December 26, 1922.

43  MGRB, December 31, 1922.

44  “Tang Jiezhi shangsu an shenli ji %752 Lif% 5% M9l [Tang's Appeal Hearing],
Shenbao, January 7, 1923; “Tang an zhao yuanpan %% 51 [Tang Case Follows
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On the face of the evidence, the outcome of the case is surprising, although
public opinion, stirred by Xi’s suicide, stood against Tang. The persistent inter-
vention of Tang’s critics suggests that they may not have been confident of the
outcome. Tang’s supporters, in contrast, clearly felt that the evidence would
vindicate him. They only belatedly organized meetings and protests after
the second trial, when crucial evidence was dismissed.*> It is unlikely that the
individuals and organizations concerned would have gone to such lengths to
defend Tang (given the social scandal that surrounded the case) had they not
felt a credible argument could be made for his innocence. The judgment of
the legal scholar Zhou Dongbai, who analyzed the case in 1923, reinforces this
impression. Zhou applauded the “brilliance” of the defense summary of Li
Shirui and questioned the legal reasoning behind the verdict.#6

The court verdict is only surprising, however, if one dismisses both public
distraction with issues tangential to the law, and the practical power rela-
tions that governed the administration of justice in the early republican
era. Bringing the practical authority of the local military over the Chinese
court into the picture—though the issue was never mentioned in the court
proceedings—is essential to understanding both the disposition of the case
and why the Chinese police went to such lengths, at the outset, to ensure
that Tang would come under the jurisdiction of the Chinese district court.
He Fenglin, the local military commander, does not appear explicitly in the
public discussion of the case, but Tang’s defenders certainly understood that
the judges were his pawns. In the several years before Xi’s suicide, Tang had
repeatedly clashed with He in his campaigns for Chinese rights. He had also
publicly embarrassed He on the pages of his newspaper. One can only imagine
He’s delight when Tang was delivered into his hands by means of a scandal
that destroyed his social reputation.#” From this perspective, Tang’s sentencing
may have been a foregone conclusion for the judges, which obviated their seri-
ous review of the evidence of the case. This “backstory” to the trial proceedings
nonetheless did not deliver them of the need to maintain their public defer-
ence to proper legal procedure, nor did it protect them from criticism on these
grounds. Proper legal procedure was not, however, the primary concern in the
public discussion that enveloped the case.

Original Verdict],” MGRB February 24, 1923; Xi Shangzhen an zhi zuoxun [ AnCE Y
HETH [Yesterday’s News on Xi Case],” Shenbao, August 23, 1923; “Xi Shangzhen an chong
tiqi i L2 R EHE [Xi Case Raised Again],” MGRB, August 10, 1928.

45  zHXB, December 11, 1922.

46 Zhou, Quanguo, 8:1.

47  PRO FO 228/3291 (Shanghai Intelligence Report, September 1921).
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Vernacular Understandings of Law and Justice

Because the episode invoked judicial reform and judicial sovereignty, involved
awell-known figure in a social scandal that touched on suicide, gender, and the
new exchanges, not to mention a cloaked political subtext, it was particularly
productive of public controversy. The commentary that is preserved in print
permits a sketch of vernacular understandings of justice, law, and legal proce-
dure in early Republican Shanghai.

Morality, Grievance, and Retribution

Relatively little Chinese comment, with the exception of Tang’s defense,
focused on legal issues. Most discussion, in the statements of associations,
essays, reader letters, and poetry, focused on morality, grievance, redress, and
even ghostly retribution, language evoked by the cultural associations of sui-
cide.*® Numerous commentators invoked Tang’s paternalistic responsibility:
“[As employer] Tang bears moral responsibility for protecting Miss Xi. [She]
belongs to the junior generation. Therefore Tang is responsible to guide and
protect [her]....If he thought it would be profitable for her to buy stock, he
should have helped her to profit and avoid failure.”*® The logic of a revenge
suicide was explicit in the court’s reasoning, and taken as evidence that Tang
could not have delivered the stock (even in the face of contrary documentary
evidence).

Public Opinion, Investigation, and Collective Social Agency

The language of grievance/retribution was joined in print discussion to ideas
of public opinion (yulun, gonglun), infusing the new public of newspapers
with older notions of community responsibility and behavior. Commentators
did not view investigation of the facts as the exclusive preserve of judicial
professionals. Instead, public investigation—by associations, journalists, and
newspaper readers—was necessary, preferable, and was linked to the desirable
dissemination of public information and negative exposure of wrongdoers.
Public justice, executed by newspapers, not the law, was the solution:
“Only public opinion circles can punish him in terms of his reputation.”>°

48 Goodman, “New,” 91—94.
49  ZHXB, September 18, 1922, editorial.
50  XSB Sept 17,1922, special supplement.
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By the same token, the social production of justice, which interacted only
unevenly with the formal administration of justice, was a collective, not an
individual or impersonal affair. Social groups that weighed in on the case con-
ducted and publicized their own investigations and pressured court officials.
The Dongting association covered Xi family legal costs and assisted with Tang’s
arrest. Various women’s groups and three Jiangsu associations all agitated on
Xi’s behalf.5! The efforts of native-place and women'’s associations on Xi’s behalf
were seen as natural and unexceptional. Since Tang was a public figure, the
involvement of organizations he represented had a different valence. Their in-
volvement in the case did not arouse surprise. Nonetheless, at the time of con-
struction of a public realm that was defined by impersonal bonds of citizenship,
the involvement of associations that claimed to represent sectors of citizens
risked the accusation of masking private connections as public opinion.5?

Disregard for Law, Legal Professionals, and Legal Procedure

In vernacular discussion, from the moment of Xi’s suicide, morality trumped
law: “It is a problem of human integrity. The legal issues are secondary.”53 The
strict provisions of law served to exasperate: “As for him angering [Xi] unto
death...how can this remain beyond the law?”% Some insisted that moral-
ity must be key to the law. As women'’s rights activist, Zhou Fengxia, argued,
“Law protects people’s rights, and justice is in people’s hearts. Since law pro-
ceeds from justice....If you have justice, you have law.” But law was not her
primary concern: “His behavior is absolutely not upright.” If Tang had been
a good employer, “he should have taken care of things for her."5> Like others,
Zhou combined moral emphasis with disregard, misunderstanding, or refusal
to accept the impersonal logic of market mechanisms.

Legal maneuvering and recourse to lawyers generated suspicion. Tang
was criticized for consulting a lawyer after the inquest: “He printed his

51 MGRB, September 15, September 16, September 17, 1922; SB, September 15, and 16, 1922;
XWB, September 18, 1922. Dongting dongshan lii Hu tongxianghui di shier ci baogao shu
TREE A LRI 35 - 4R 5 15 (Shanghai: 1924), 29.

52 Bryna Goodman, “What is in a Network? Local, Personal, and Public Loyalties in the
Context of Changing Conceptions of State and Social Welfare,” in At the Crossroads of
Empires, ed. Nara Dillon and Jean Oi (Stanford: Stanford University Press, 2007), 155-78.

53  “Xiao Shenbao” (Special Xi-Tang issue), XsB, September 17, 1922.

54  Shenbao, September 16, 1922.

55  SSXB December 26, 1922.
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announcement in each newspaper, in consultation with the lawyer Fei-xin-
dun [Fessenden]. This intimidates people with legal authority, so they don’t
dare speak. However, law is one thing and virtue is another.”>¢ Legal action
by Xi’s family was met with surprise: “It is said that Xi’s family members are
innocent and timid people. But [Tang’s arrest] seems rather sharp and goes
beyond normal expectations.”5” Tang was similarly denounced for his libel
suit. He was advised instead to bend to social criticism, heed public opinion,
and compensate Xi's family: “Where justice exists, you can't lightly pass over it.
The newspapers are the organ of public opinion.... The greater the uproar, the
more useless it is to resist.”58

Distrust of law and legal proceedings was ubiquitous. Even a legal casebook
of the period begins with a strikingly negative characterization of law: “If we
look at the history of law it is evident that law is the personal tool of the strong
and the victorious. Thus the majority of sociologists disdain the law as a tool
of the powerful and attack it.” Although gestures of ritual humility are charac-
teristic in such prefaces, nonetheless the editors justification for the publica-
tion of a casebook appears remarkably apologetic, reasoning that in China’s
current situation, “even the most intelligent and most strongly opposed to the
law would still not go so far as to argue that law may be abandoned altogether.
[Therefore] study of law retains some value.”>®

Suspicion of law and the administration of justice was nonetheless not
uniform. Some writers alluded to law as an “empty form.” Others expressed
distaste for Western legal culture as a model for China. One article that was
reprinted in several venues criticized both the corruptions of Chinese culture
and the lack of virtue in Western society, finding law impotent in both cases:

Chinese society is infinitely evil. To rely on law to correct these evils is
useless. This is because the law is matter of form. If you break the form,
you break the law. It is not the case that doing evil counts as breaking the
law. Therefore, despite its meticulous laws, the West is still incessantly
evil.60

56  XSB, September 17, 1922. Another article on this date noted, “Tang’s statement already
bears the name of a lawyer’s office. Everyone should pay attention.”

57  ZHXB, November 15, 1922

58  SSXB September 28, 1922, “Qingguang” supplement.

59  Zhou, Quanguo, preface.

60  Cha Mengci 7 i, “Niizi jiaoyu de quexian 1A (ML Limitations of Female
Education],” ZHXB, reprinted in MGRB, September 16, 1922.
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Tang’s defenders, in contrast, showed regard for legal principles in the abstract,
but problematized the Chinese judges who implemented the law.

Inattention to Evidence

Tang’s lawyers emphasized the compelling weight of witness testimony and
financial documents. Most public commentary followed the prosecution in
ignoring key pieces of evidence, especially financial evidence. Tang’s lawyer,
Qin Liankui, complained of court inattention to evidence and public distrac-
tion from the substance of the law:

Social opinion has focused on this case, but [it] is actually focused on Xi’s
suicide. .. Public opinion is not focused on the idea that Tang defrauded
Xi of money. In regard to the suicide, investigation revealed no legal doubt
[that Tang was innocent of causing her death]. It is not permissible for
this reason to simply level another accusation against Tang [for fraud].5!

Commentators acknowledged that the evidence supported Tang, but directed
attention elsewhere:

Tang’s advantage is that there is no evidence against him, only evidence
on his behalf.... Nonetheless, his advantage in terms of the law is a dis-
advantage in the face of social opinion....I advise Mr. Tang to seriously
consider his social position. He should help her family. He should rectify
the situation to pacify people’s minds.52

Disregard for evidence in this case appears strange in the context of Qing legal
tradition.®® The judge’s dismissal of evidence (and creative production of new
evidence) may certainly have reflected political expedience. Nonetheless, for
the court and the public, the unfamiliarity of financial documents and the
seeming unnaturalness of the logic of finance capitalism may have facilitated
its dismissal. As the judge narrated the events, he questioned the logic of mar-
ket speculation as well as the possibility of female agency: “[How could] a weak
woman think that investing in trust company stock would be so profitable that

61 ssxB, December 9, 1922.
62 ZHXB, September 18, 1922.
63  Li Chen, “Legal Specialists and Judicial Administration in Late Imperial China, 1651-1911,”

Late Imperial China 33, no. 1 (June 2012): 27—31.
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she would purchase so much stock? Why, with no guarantee of profit, should
you have accepted her 5000 yuan to invest?”6* One might imagine, from the
judge’s question, that Shanghai had not just witnessed a wave of popular
investment that bridged class and gender.5

Conclusion

The vernacular understandings of law and legal practice in the Xi-Tang case,
not surprisingly, reveal areas of broad continuity with the late Qing era,
together with Republican language of citizenship, nationalism, human rights,
judicial reform, and judicial independence. The continuing sway of notions of
communal and cosmic justice in the Republican era is perhaps not surprising,
thought it was also problematized. Tang’s lawyer, Li Shirui characterized such
reasoning as outmoded: “The court’s arbitrary decision that Xi’s suicide was
revenge required [substantial] denial of evidence. Following this logic, when-
ever someone dies outside their house, they are seeking revenge against the
site of death. Can such logic exist in this world?"66 His challenge appears to
have made as little impression on the public as on the court.

The Xi-Tang case also exhibits strategic use of the judicial process by socially
disadvantaged social actors, through the mechanism of false accusations. The
Xi family logic resembles the late imperial false accusation cases examined by
Quinn Javers.5” The social expectation was that Tang, as Xi’s employer, should
compensate the family for losses from Xi’s failed investment and her death,
whether or not he was legally responsible. Concern for justice on behalf of
their aggrieved family member as well as compensation from her employer
were fundamental to the Xi women’s actions.

Despite this continuity in vernacular expectations, the trial outcome also
suggests a rupture between social expectations and the administration of jus-
tice. For the late Qing, Javers describes a dynamic state/society reciprocity
that enabled weak parties to draw the power of the state at times into their
local disputes. Javers reasons that the redistributive logic behind this socially-
recognized strategy underlay judicial decisions to overlook the strict provisions

64  “TangJiezhi shangsu an shenliji ¥ 152 I3 58 47 B4 [Tang Jiezhi's Appeal],” Shenbao,
January 7,1923.

65  Bryna Goodman, “Things Unheard” (2012).

66  Zhou Dongbai, p. 19 (appeal document, January 6, 1923).

67 Quinn Doyle Javers, Conflict, Community, and Crime in Fin-de-siecle Sichuan, Ph.D. disser-
tation, Stanford University (2012), chapter 4.
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of the law and facilitate compensation of the weaker party. Court attentiveness
to collective understandings of justice, rather than the letter of the law, con-
tributed to the legitimacy of the administration of justice. In the Xi-Tang case,
the guilty verdict certainly gratified Xi family enmity and moral sentiment
against Tang. However, it would be inappropriate to conclude that the court
was motivated by notions of moral economy. In fact the court showed little
concern for compensating the family. The arms trading charge lodged against
Tang shifted emphasis away from Xi’s grievance. More than a year after Tang
was moved to military prison, the Xi women were still petitioning the court for
compensation. 8 Political exigency, rather than concern for the weak, provides
a better explanation of court disregard for the evidence.

A similar logic may apply to expectations for community intervention.
The involvement of public associations and institutions testifies to commu-
nity agency in the judicial process. Understandings of community in the new
republic included but also exceeded the legally engaged elites that Janet Theiss
has examined for the late Qing,%® and encompassed both older networks
and new-style associations, bringing into one arena the paternalism of the
Dongting Dongshan Xi lineage and newer notions of public representation,
expressed through the mediated public opinion of Republican-era newspapers.
Insofar as community intervention bore the mantle of popular opinion, public
response to the case suggests a robust early Republican-era climate of what
Ben Liebman, in the context of contemporary China, terms legal populism, the
notion that the populace has a right to weigh in on court decisions.” It is per-
haps in character with contemporary understandings of legal process in China
that a recent PRC study of the Xi-Tang case reasoned that the court’s decision
was motivated by concern to appease social sympathy for Xi.”!

Although the verdict aligned with community sentiment, it would none-
theless be unwise to uncritically emphasize the power of public opinion. The
broad expression of public feeling in this instance offered a useful cloak for
an inappropriate but politically expedient application of the criminal code to

68  “Xi Fang Shi qing dui Tang Jiezhi zhi caichan [ J5 [GI40 7 15 Z W ™ [Madam Xi's
Request in Regard to the Property of Tang Jiezhi],” Shangbao, April 8, 1924.

69  Janet Theiss, “Elite Engagement with the Judicial System in the Qing and its Implications
for Legal Practice and Legal Principle,” in this volume.

70  Benjamin Liebman, “A Return to Populist Legality? Historical Legacies and Legal Reform,”
in Mao’s Invisible Hand: The Political Foundations of Adaptive Governance in China, ed.
Sebastian Heilmann and Elizabeth Perry (Cambridge: Harvard University Asia Center,
2011), 165-200.

71 Lu Zhiqi /7 & 7T, “Xi Shangzhen zisha de yanjiu Ji§ 2 55T [Research on Xi
Shangzhen’s Suicide],” M.A. thesis, Zhongshan University Law School (2012), 24.
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ensnare Tang. The political backstory and the close interaction of court per-
sonnel with the Dongting association and the Xi family suggest the difficulty of
disentangling community initiative and official manipulation in what appear
to be spontaneous expressions of popular opinion in the legal process.”?

The vernacular expectations expressed in the print discussion of the case
and the protest movement that followed nonetheless reveal a strand of legal
populism that predates the communist revolutionary tradition invoked by
Liebman. This populism drew on republican notions of popular sovereignty
and citizenship, the hegemonic principles of legitimacy after 1912, despite wide-
spread recognition that the new republic had failed to produce a credible state.

The predicament of extraterritoriality exacerbated tensions in vernacular
discussion between the imagined rights born of popular sovereignty and the
duties and discipline of nationalism. The idea of popular sovereignty under-
girded the militant assertions of citizen rights that were visible in protests of
the Tang verdict. But citizen rights claims were vulnerable to the prerogatives
of the nation and nationalism made it awkward to criticize Chinese judicial
practice. Failure to critique foreign courts could disarm criticism of Chinese
courts. After the inception of the reform movement that protested court bias,
a reporter interviewed the protestors. He asked, “Did you mistrust the court
and administration of justice prior to this case, or did this mistrust begin with
this case? They responded, “We have always mistrusted the courts.”” The pro-
testors had nothing to say when asked whether a similar protest would have
followed a judgment in the Mixed Court. By printing this detail, the reporter
interrogated the protestors’ loyalty.

Similarly, the language of judicial independence, which Xu Xiaoqun identi-
fies as an ideal of the early republic,”* was unsettled and available for conflict-
ing interpretation. A court administrator, who was interviewed by the same
journalist, used the ideal of judicial independence to cast aspersions on the
integrity of the judicial reform movement. In his rendering, judicial indepen-
dence necessitated the protection of the court against pressure from indi-
viduals or the popular masses: “This [protest] by these groups [oppresses] the
court to please a private individual. It is bad for the masses to interfere with
the administration of justice.” He suggested that the reputation of the court

72 See also Bryna Goodman, “Review of Eugenia Lean, Public Passions: The Trial of Shi
Jiangiao and the Rise of Popular Sympathy in Republican China,” Journal of Asian Studies
67, no. 3 (August 2008): 1063-65.

73  ZHXB, December 12, 1922.

74  Xu Xiaoqun, “The Fate of Judicial Independence in Republican China, 1912-1937,” China
Quarterly 149 (March 1997): 9.
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remained intact, but worried nonetheless that the protestors incurred “the
derision of foreigners.” His musings were tone-deaf in terms of contemporary
anti-Japanese sentiment: “Recently the Japanese Consul General spoke to me
about [a case in which] more than twenty outsiders interfered, something he
found especially regrettable.””>

Similar concern to protect Chinese legal process from popular interference
appeared in the press. A Shishi xinbao editorial highlighted the neologism,
“legal rights movement,” and argued for a rectification of names. Those protest-
ing the verdict had created a “false legal sovereignty movement” or a “destroy
legal sovereignty movement,” because the organizers’ activities “destroyed
the spirit of judicial independence,” making the abolition of extraterritorial-
ity more difficult: “The abolition of consular jurisdiction requires two things:
1) wholesome judicial institutions, fully developed law, and upright officials;
2) citizens who know and respect the law.” The writer suggested that it was
only because protest leaders lived in the International Settlement that “they
could indignantly attack the court.” The author was critical of Chinese judicial
personnel (“we frankly admit that we have no faith in them”). Nonetheless,
he argued, “citizens should respect the law,” and reforms must have limits: “If
you want to reform the judicial system, citizens must first gain legal knowl-
edge. ... If their acts destroy the judiciary, it is useless to sing out ‘legal rights
movement. "76

Another editorial pleaded for judicial lenience for the defendant, noting
that there was no evidence of criminal behavior. The writer argued, nonethe-
less, that society must uphold the sanctity of the court. At a consequential
moment for the return of Chinese sovereignty, criticism of Chinese courts was
unfortunate, especially if the criticism came from people who lived within the
International Settlement.”

These views of national loyalties, citizen duty, and restraint on public criti-
cism of Chinese courts provoked a discredited but eloquent rebuttal in Tang’s
Oown newspaper:

[Some people] make the criticism that “this [protest] intrudes on the
independence of the law” ... [But protest] is exactly what citizens should
do. If they insist that this infringes on judicial independence and citizen
rights, how may we speak of legal literacy?

75  zHXB, December 12, 1922. Quoting the Japanese Consul made sense in terms of solicitude
for the Japan-connected He Fenglin.

76 ssxB, December 12, 1922.

77  ZHXB, December 11, 1922.
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“Judicial independence” refers to independence from the legislative
and administrative branches of government. It is not that [the court]
should be independent of citizens, who suffer grievances, insult, and mur-
der, without being able to register their objections. Such critics’ solicitous-
ness for the judges resembles the subservience of slaves. ... They forget
they are fundamental republican citizens of the national body. [They] say
that the [protests of the public organizations harms our legal sovereignty,
reveals our judicial underside, and that this is what citizens should not do.
From this we see that they cheat themselves in order to cheat others.”®

This exchange illuminates the predicament of vernacular understandings of
democracy and legal process in the early Republican era. The extraordinary
multiplicity of legal institutions on Chinese soil, old and new, Chinese and
foreign, worked to denaturalize all of them, making them appear more like
arbitrary constructs than embodiments of rooted law.”® In late Qing vernacular
understandings of law, as analyzed by Margaret Wan, vernacular criticism was
directed, not at the law itself, but at the gap between legal ideals and practice.8%
Once sovereignty was no longer self-evident, nothing was ineluctable. In a frac-
tured political landscape, older, morally-inflected notions of justice provided
a familiar language to navigate the social disruptions of new urban arrange-
ments and the modern confusions of sexually integrated workplaces, stock
exchanges, and market speculation.

Chinese courts were tokens of national aspiration, but difficult to criticize,
and troubled in practice, bent to the contingencies of local military governance.
In the absence of a state that was perceived to be legitimate, the principle of
popular sovereignty nonetheless assumed unusual rhetorical independence
from notions of state constraint. This form of “de-institutionalized democracy”
(or “deconstructed political form,” as Yves Chevrier has described it)3! coex-
isted in tension with a powerful nationalism that was similarly fueled by the
dream of an unrealized state. The consequences for Chinese judicial process
and understanding of the rule of law, compounded by the institutional disrup-
tions of first decades of the People’s Republic, continue to resonate today.
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Glossary
Dongting Dongshan i iZ 4= 111 Shishi xinbao
gonglun A Tang Jiezhi
Guang-Zhao gongsuo A JIT Xinwenbao
jiancha ting (S IN Xi Shangzhen
Jingbao TR Yao Gonghe
Li Shirui SR yulun
Qin Liankui ZElesE zhongliu jieji
gingre yichang TS Zhou Dongbai
quanyou Hyifs Zhou Fengxia
Shangbao [EEi 4
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CHAPTER 6

Wayward Daughters: Sex, Family, and Law
in Early Twentieth-Century Beijing

Zhao Ma*

On July 23, 1946, Li Haiquan rushed to police station and reported to offi-
cers that his daughter Li Shuying was abducted by her boyfriend Li Duxiao.
Haiquan was manager of an iron works and lived with his wife and seven-
teen-year-old daughter in the Inner-3 District in Beijing. In his neighborhood,
there lived Duxiao, a twenty-two-year-old shop assistant of a pharmacy store.
Shuying became acquainted with Duxiao because she often went to his home
to use his telephone, and over time the casual encounter grew into an intimate
relationship. Haiquan did not intervene, but secretly arranged his daughter’s
engagement to a man surnamed Jiao. Once he told Shuying of the engagement
plan, Shuying declined, and she even attempted to commit suicide by taking
arsenic after learning that Jiao’s mother had a difficult personality. On July 19,
Shuying ran away from home. She took money from the family to finance her
elopement and also persuaded Duxiao to run off with her. Three days after she
fled, Haiquan ran into his neighbor who told him that Shuying had taken his
rickshaw to the railway station on the day of her disappearance. The neighbor
recalled that Shuying said she was going to Nankou in Beijing’s northern sub-
urb. Haiquan alerted police immediately and together they took the train to
Nankou and arrested the absconding couple at a hostel near the train station.!

The case of Shuying and Duxiao shows that the law enforcement and
criminal justice in Republican Beijing played an active role in handling cases
involving absconding unmarried women. Police officers investigated abduc-
tion allegations. They patrolled train stations, long-distance bus terminals,

For giving me generous and insightful comments, I want to thank Susan Brownell, Bob Hegel,
Madeleine Zelin, Li Chen, Steve Miles, Tobie Meyer-Fong, Harold Tanner, Linda Nicolson,
and participants of the Colloquium Series of Women, Gender, and Sexuality Stuides Program
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and city gates in search of suspicious elements, especially people who were
traveling without proper documentation. They also conducted periodic raids
of wayside inns to arrest couples who failed to prove their relationship. Men
and women arrested on a charge of abduction typically were detained in the
police station where a preliminary interrogation could be held. After gather-
ing testimony and physical evidence, the Police Department filed a concise
investigation report and transferred the case to the procuracy at the Beijing
District Court. Procurators held preliminary hearings to determine if there
was sufficient evidence to hold the accused men and women for trial in
criminal court. As the prosecution moved forward, as happened in Shuying
and Duxiao’s case, the judge presided over trials, summoned witnesses, cross-
examined testimonies and evidence, heard lawyer’s statements, and then
issued the sentence. In cases where the defendant decided to appeal, the Hebei
Provincial High Court would review case files and issue the final sentence.?
Legal proceedings document every step as the case was moved through the
Republican system of law enforcement and criminal justice, and are now pre-
served in the Beijing Municipal Archives. They allow us to examine the pattern
of unmarried women’s sexuality and the meaning of the sexual encounters
to unmarried women themselves, their male partners, their families, and judi-
cial officials who conducted criminal investigations. It is through this kind
of family crisis—escalating tensions between daughters and parents, and
through official’s adjudicative and legislative responses, that this article seeks
to examine some of the core twentieth-century conceptions of women, family,
and the power dynamic inside the family.

During court hearings, most parents, including Shuying’s father Haiquan,
insisted on their daughters’ innocence and blamed their male friends for the
affair. Haiquan described Shuying as “young and naive” (nianyou tianzhen)
and “ignorant of worldly affairs” (buzhi shili), while her boyfriend, Duxiao,
was accused of instigating Shuying’s wild behavior. Haiquan wrote in his com-
plaint: “Without Duxiao’s instigation, Shuying would never have agreed to
her engagement; moreover, she would not have attempted to commit suicide
if Duxiao had not given her poison.” Such rationale explained why most par-
ents refused to describe their runaway daughters’ action as elopement (which
implied a degree of women’s consent) but, instead, called it an act of abduc-
tion perpetrated by men. The depiction of runaway daughters as victims of
male seduction and exploitation echoed the late imperial conception of wom-
en’s sexuality. According to Philip Huang, the Qing codes perceived man as
“the active agent” in sexual crimes such as seduction and rape, whereas woman

2 BMA, No. J65-3-287, “Susong xuzhi YF VA% A1 [Guidelines of Litigation],” December 21, 1935.
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maintained agency by either consenting or resisting man’s advance.? “Women
have fickle temperaments,” Huang Liuhong, a seventeenth-century magistrate
warned, and “they will be unable to control themselves” when facing men’s
propositions.*

Judicial officials, however, were cautious about the kind of testimonies that
regarded women as sexually passive. They saw runaway daughters responsible
for more than consenting to male advance. As the case of Shuying demon-
strates, they often took matters in their own hands in terms of initiating social
relationship and sexual encounter. It was not uncommon that the runaway
daughters testified in their boyfriends’ defense during court hearings. They
claimed they “were deeply in love with” (liangging xianghao) their boyfriends
and they absconded not because of male predation but because of parental
opposition to their relationship. As women became increasingly socially and
sexually assertive, the laws adopted new principles to recognize woman as “an
independent agent” capable of, among other things, initiating and maintain-
ing sexual liaisons with men. The case of Shuying and Duxiao, along with oth-
ers prosecuted at the Beijing District Court, allows us to study how such a new
conception of women’s sexual agency and the new criminal laws were applied
in actual adjudication process and radically changed the way laws scrutinized
women’s social and sexual behaviors.

While recognizing women’s sexual urges and autonomy, judicial officials did
not necessarily endorse unmarried women’s actions to run away from home
with their male friends. They clearly understood that women eloping signified
a family crisis—a daughter’s open challenge to parental authority. They were
also aware of the entrenched social disapproval of elopement as unruly and
immoral behavior. Furthermore, judicial officials knew that, if the elopement
was the product of a sexual liaison that resulted in out-of-wedlock pregnancy,
it not only caused significant damage to a women’s sexual respectability and
the family’s social standing, but also threatened the family’s financial well-
being (especially in the lower echelon of society). These practical concerns
and pervasive social stigma attached to elopement drove parents to seek judi-
cial intervention to punish the wayward daughter and her male friend for their
unapproved relationship and behavior.

3 Philip C.C. Huang, Code, Custom, and Legal Practice in China: The Qing and the Republic
Compared (Stanford: Stanford University Press, 2002).

4 Janet Theiss, Disgraceful Matters: The Politics of Chastity in Eighteenth-Century China
(Berkeley: University of California Press, 2004), 184. See also Matthew H. Sommer, Sex, Law,
and Society in Late Imperial China (Stanford: Stanford University Press, 1999).
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In this regard, Republican lawmakers and judicial officials, though operat-
ing within a legal context that claimed radically different political and cultural
foundations, found themselves embarking on the same mission as their impe-
rial counterparts did centuries earlier: a mission to define women'’s sexuality
and defend the integrity of the family in the face of drastic and often disruptive
changes. Imperial lawmakers in the eighteenth century, as Matthew Sommer
has suggested, engaged in a concerted campaign to make the humble peas-
ant household “the foundation of late imperial order.”® They enlisted women'’s
moral consciousness and sexual purity to defend a patriarchal family order.
Such ideologically and legislatively fortified families allowed the Qing state
to contain the increasing physical mobility that released people from tradi-
tional familial and communal control, while also allowing it to counter the
grave and growing threat posed by underclass “rogue males"—men displaced
by the commercialized economy and forced to stray from normative family
relations. The social and legal reform since the late Qing sought to dislodge the
family from its underlying traditional values such as female chastity, gender
segregation, and parental authority. Yet, the reform efforts changed neither the
essential meanings of the family as the basic unit of economic production, nor
did it change the family as an anchor of social order in a society torn apart by
political crisis and socioeconomic changes. The case of Shuying and Duxiao,
together with other cases heard before the Beijing District Court, enables us to
explore how Republican judicial officials responded to women’s growing asser-
tion of social and sexual autonomy on the one hand, and parents’ tangible con-
cerns about their authority and the integrity of the family on the other hand,
within the framework of the new Republican criminal law.

The Qing Practice

Historians have shown that lawsuits involving runaway women, both married
and unmarried, constituted a significant portion of late imperial Chinese offi-
cials’ regular judicial docket.® In the Qing Code, “to run away from one’s hus-
band or father,” Paola Paderni argues, “was a crime, because it challenged the

5 Sommer, Sex, Law, and Society, 310.

6 Paola Paderni, ‘I Thought I Would Have Some Happy Days: Women Eloping in Eighteenth-
Century China,” Late Imperial China 16, no. 1 (1995): 1—32; Jonathan Spence, Death of Woman
Wang (New York: Penguin, 1998); Wang Yuesheng 1= EK/E, Qingdai zhongqi hunyin chongtu
towxi A WA UH T 98 3E HT [Marital Disputes in the Mid-Qing Period] (Beijing: Shehui
kexue chubanshe, 2003).
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family, the institution on which the state based its power.”” The family envi-
sioned by the Qing state was a patriarchal unit. Those who helped her elope vio-
lated one of the patriarchal household’s property rights—the right to control a
woman’s body. As Philip Huang has argued, Qing laws “even implicitly equated
those women with things taken by theft or robbery” by placing abduction and
seduction under the statutory section of zeidao—*“theft and robbery.”® Because
promotion and protection of family order became a top priority on the govern-
ment’s political and social agendas, elopement was deemed a serious offense.
The Qing laws prescribed various penalties, ranging from strangulation to flog-
ging, in order to punish men who seduced women away from their families
and women who submitted to such seduction. With these rather draconian
laws, Qing officials reaffirmed their social mission and sent a stern warning to
anyone who dared to undermine the normative family order.

Officials considered a number of factors when determining penalties. At
the outset, the Qing laws upheld the principle of “status performance,” a term
coined by Matthew Sommer, which made social status the central arbiter of
sexual morality and criminal liability. People were divided into two oppos-
ing categories, liang (honorable persons or free commoners) vs. jian (mean
or debased persons), and each was “held to different standards of sexual and
familial morality.”® Commoners were to follow Confucian ritual norms to sup-
port the hierarchy in terms of gender roles and family obligations, while the
debased group was seen as incapable—unnecessary, even—to live up to
the standard of sexual morality. Therefore, the seduction law strove to defend
the status boundary by protecting women’s body and the integrity of common
families. As far as the law was concerned, the worst-case scenario was to have
a debased male lure away a daughter of a commoner’s household; such act not
only threatened the generational notion of patriarchy but also transgressed
the status boundaries.

However, Sommer points out that many statutes in the Great Qing Code
“embodied timeless moral ideals” but ceased to function in everyday adjudica-
tion. It is the substatutes that “gave the principles to be applied in practice.”¢
In the eighteenth century, Qing laws went through “a fundamental shift in
the organizing principle for the regulation of sexuality,” from “status perfor-
mance” to “gender performance, in which a uniform standard of sexual moral-
ity and criminal liability was extended across old status boundaries and all

Paderni, “I Thought I Would Have Some Happy Days,” 2.
Huang, Code, Custom, and Legal Practice in China, 158-9.
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Sommer, Sex, Law, and Society, 2.
10 Ibid., 26.
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people were expected to conform to gender roles strictly defined in terms of
marriage.”!! In place of social status, a victim’s consent now assumed the para-
mount importance when assigning legal liabilities. The statute set the age of
consent at ten; if a woman was ten years old or younger, then “although she
agree[d], it is the same as the law of kidnapping and enticing” and she “[was]
not to be punished.”? The substatute added to the code book in the eighteenth
century increased the penalty by one degree: “All persons who are guilty of
enticing children by means of tricks or drugs will be punished by strangulation
immediately” A woman above the age of ten “[would] not be punished” but
instead “reunited with her family” if she was a victim of abduction; in con-
trast, if a woman gave her consent, her punishment would be one degree less
than that of her seducer.!® To determine whether consent was given, a woman'’s
conduct before the crime and her reactions to the crime often came under
strict scrutiny. One statutory explanation summarized that: to convict a man of
abduction, the abducted person must “neither have previous knowledge of the
plot prior to the abduction” (shiwei buzhi), “nor give up to the abduction when
it was committed” (houwei buyuan).** The seduction law did not specify what
behaviors and circumstances would prove or disqualify a woman’s innocence,
but the rape law in the Qing Code offers some clues.

Seduction and rape, though two distinct types of crime, posed a similar
threat to imperial morals and social order. They both represented a blunt
attack on family by licentious males from the outside; and if a woman failed
to uphold the moral code of conduct, both crimes also signified the internal
collapse of family. Historians including Vivien Ng, Matthew Sommer, and Janet
Theiss have demonstrated that late imperial judges in rape cases closely exam-
ined the alleged victim’s conduct prior to the crime.)> More important than
the record of chaste behavior is that women were asked to present evidence of
active resistance throughout the crime. If a woman gave up her resistance at
any moment, “the case was not considered rape, but one of ‘illicit intercourse by

11 Ibid,, 5.

12 Article 275.3, The Great Qing Code, William C. Jones, trans. (New York: Oxford University
Press, 1994), 258.

13 Article 275.1, The Great Qing Code, 258.

14 Da Qing lili zengxiu tongzuan jicheng JiH A 141 18 ZE 4 1% [Enlarged and Revised
Collectanea of the Great Qing Code, 1899], Vol. 25, “Theft and Robbery: Abducting and
Selling People,” 24.

15 Sommer, Sex, Law, and Society, 68. Also see Vivien Ng, “Ideology and Sexuality: Rape
Laws in Qing China,” Journal of Asian Studies 46, no. 1 (1987): 57—70; Theiss, Disgraceful
Matters, 170.
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mutual consent,’ in which case the woman would be subject to punishment.”6
Janet Theiss also reminds us that imperial officials expected woman not only to
resist physical assault but also to fend off any unwanted propositions (e.g. flir-
tation, verbal insult, and unwitting impropriety) that could compromise one’s
moral integrity and credentials of being a victim of sexual crimes.” Following
the same rationale, the seduction law also put women in a perilous position: It
treated women as accomplices, not victims, if they failed to present an impec-
cable record of chaste behaviors or if they showed any sign of submitting to the
attackers; a woman’s penalty would be one degree less than her attacker’s.’® In
sum, sexual promiscuity destroyed female virtue and family honor. When they
failed to live up to the state’s moral expectations, women would be punished
along with the male offenders.

This kind of patriarchal family order and ideal of female chastity came
under attack in the era of twentieth-century social and cultural reforms. Susan
Glosser has argued that reformers, particularly of the May Fourth generation,
“accused the traditional patriarchal family of sacrificing China’s youth on the
altar of filial obligation, teaching them dependency, slavishness, and insu-
larity, and robbing them of their creative energy.’® The reform started as a
cultural and social movement to create a world in which women could enter
public spaces, pursue education and professional careers, and participate
in politics more freely. It also inspired and drove legal reform, whereby politi-
cal and social leaders expected laws to safeguard women'’s rights and to remold
family structure and gender relations. In 1910, the late Qing regime revised its
criminal code and drafted its first civil code. In the following two decades,
Republican lawmakers drafted five criminal codes and four civil codes.?? The
legal reform movement, in particular its final product—the 1935 Criminal Code,
promised to redefine female sexuality and the pattern of domestic authority.

16 Such evidence, according to Vivien Ng, must include: “(1) witnesses, either eyewitnesses
or people who had heard the victim’s cry for help; (2) bruises and lacerations on her body;
and (3) torn clothing.” Ng, “Ideology and Sexuality,” 58.

17 Theiss, Disgraceful Matters, 11—2.

18  Article 275.1, The Great Qing Code, 258.

19  Susan Glosser, Chinese Visions of Family and State, 1915-1953 (Berkeley: University of
California Press, 2003), 3.

20 Xie Zhenmin i #iZ[X, Zhonghua minguo lifa shi 14 [ E 3735 82 [Legislative History of
the Republic of China] (Beijing: Zhongguo zhengfa daxue chubanshe, 1999).
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Elopement in Republican Laws

The judges at the Beijing District Court in the 1940s all held college degrees
from national universities, private colleges, and even foreign institutions.?!
Contemporary surveys indicate that college students at the time overwhelm-
ingly supported new ideals such as “freedom of marriage” (ziyou jiehun),
“freedom of love” (ziyou lian'ai), “open social contact” (shejiao gongkai), “coed-
ucation” (nannii tongxue), and “conjugal family structure” (xiao jiating zhi).22
As legal professionals, they also witnessed several fundamental changes to the
Criminal Code. Simply put, the new law considered woman “an independent
agent,” capable of having sexual liaisons with men.?® Moreover, a woman did
not have to prove her chastity in order to be considered a legitimate victim of
sexual crimes. This article will now examine criminal cases heard before the
Beijing District Court to explore how judges applied the reformist ideals and
laws in actual adjudication.

Credentials of the Victim
When a seventeen-year-old Li Huanchen could not get along with her step-
mother in 1942, she decided to run away from her home in Beijing and go back
to her hometown in Hebei Province. Huanchen told the plan to her friend,
Shao Shugqin, who convinced her to stay in Beijing for just one more day so that
they could spend some more time together. On February 24, they walked to
the Business Encouraging Bazaar (Quanyechang) to watch a film and left there
around five o’clock. Shuqin ran into a man named Zhang Wenlu, a friend of her
sister’s. At eight o'clock in the evening, Shuqin went home while Huanchen
and Wenlu walked back to the bazaar. Around eleven o'clock, Wenlu spotted
his friend, Liu Wenxuan, a twenty-year-old shop assistant. The three people
chatted for a while and eventually Wenlu left. Before he departed, Wenlu

21 BMA, No.J65-3-161, “Beiping difang fayuan 1943 nian disan jidu banshi renyuan xueli Jt:**
7 V2 Bt19astE 55 — 25 8 Jp 3 N I 24 ] [Educational Credentials of Judicial Officials
at the Beijing District Court during the Third Quarter of 1943],” 1943.

22 For social surveys of students’ views of marriage and family, see Chen Heqin [ #5255,
“Shehui wenti: xuesheng hunyin wenti zhi yanjiu f1:23 [ @ 2% 42 @5 4 1) f0 2 9T
[Social Problems: Study of the Problems of Student’s Marriage],” Dongfang zazhi <77
P [Oriental Miscellany] 18, no. 4 (Feb. 25, 1921), 18, no. 5 (March 10, 1921), and 18, no. 6
(March 25, 1921). Reprinted in Minguo shigi shehui diaocha congbian: hunyin jiating juan
R I A2 A A . WSWIZKEESS [Republican Social Surveys: Marriage and
Family], ed. Li Wenhai et al. (Fuzhou: Fujian jiaoyu chubanshe, 2004), 1-33.

23 Huang, Code, Custom, and Legal Practice in China, 182.
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whispered to Wenxuan that Huanchen was a street prostitute. Itisnot clear what
happened afterwards. According to Huanchen, she checked into an inn with
Wenxuan. When the innkeeper asked about her relationship with Wenxuan,
Huanchen claimed that she was his wife. They stayed in the same hotel
room. Huanchen alleged that Wenxuan raped her that night. In contrast,
Wenxuan considered everything that happened consensual. After the first
sexual episode, he saw Huanchen bleeding and realized that she was not a
prostitute. But Huanchen did not resist Wenxuan'’s further advances and had
sex with him twice again that night. Huanchen woke up and found Wenxuan
gone. Consumed by anger, shame, and despair, Huanchen attempted to com-
mit suicide. The hotel servant, twenty-six-year-old Li De, came to her rescue.
After listening to her story, he offered to take her to his hometown. They trav-
eled a few miles and checked in at the Quanshun Inn. Before they could travel
any further, however, they were stopped by policemen. The police found Li
De and Huanchen sharing a hotel room. Without proper documentation to
support a spousal relationship, the two were arrested. One month later, the
prosecutor at the Beijing District Court filed an indictment charging Li De
with abduction and Wenxuan, the man who had sex with Huanchen the night
before she was intercepted by police, with rape. However, they did not file a
charge against Huanchen.2+

Huanchen’s experience and the court’s investigation showcase the radical
change from the imperial laws to the Republican codes with regard to the roles
and rules of women in public. Imperial gender norms held that once women
left their domestic sphere and made contact with male strangers, they would be
tempted into improper behavior and licentious activities, which would upset
the moral order based on the spatial division between domestic and public
spaces.2> Recent studies have pointed out that such spatial seclusion reflected
more of “a rhetorical distinction” than “actual practices;” the nei/wai dichot-
omy was not fixed but flexible, permeable, and relative in everyday life.26

24  BMA, No. J65-6-2177, Liu Wenxuan, (1942).

25  Weikun Cheng, “In Search of Leisure: Women'’s Festivities in Late Imperial Beijing,” The
Chinese Historical Review 14, no. 1 (Spring 2007): 1—-28.

26  Historians since the 1990s have become increasingly familiar with the study of the gen-
dered division of space (both as social ideal and everyday experience) in late imperial
China. For an overview of important scholarly works, please see Bryna Goodman and
Wendy Larson, “Axes of Gender: Divisions of Labor and Spatial Separation,” in Gender
in Motion: Divisions of Labor and Cultural Change in Late Imperial and Modern China,
ed. Bryna Goodman and Wendy Larson (Lanham, MD: Rowman & Littlefield Publishers,
2005), 1-25.
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Nevertheless, gendered seclusion remained normative in late imperial China
and therefore cultivated hostility towards women’s public visibility. On the
one hand, Qing laws profiled victims of sexual crimes as those who “remained
unambiguously within the domestic sphere proper to them,” as Matthew
Sommer puts it. Therefore, “[t]hey could not be blamed for provoking rape
through some questionable activity of their own.”?” On the other hand, Janet
Theiss argues that “coping with perpetual compromises of idealized gender
norms in their living and work situations,” Qing laws required women to main-
tain “the inner-outer distinction by cultivating a ‘sense of shame’ that guided
them in ‘avoiding suspicion’ of impropriety in their inevitable interactions
with men.”?8

Nevertheless, early twentieth-century reforms rejected this gendered divi-
sion of space, as both an ideal and a practice. In Beijing of the early 1940s,
there were two cinemas, an acrobatic ground, seven Peking Opera houses, two
billiards, a dancing hall, a café, 131 restaurants, four teahouses, thirty-six bars,
and two temple fairs in the Outer-2 District where Huanchen lived.?® Many of
these businesses admitted women; and as the population of female consumers
grew, some businesses even tailored their products and services to the needs of
female customers.3? The growing level of women'’s public visibility constituted,
in Paul Bailey’s terms, “one of the most striking social and cultural changes
of the period.”3! Government officials and intellectuals were concerned about
“bad behaviors,” which included women attending licentious shows; but
they still encouraged women to enter the public realm as political activists,

27 Sommer, Sex, Law, and Society, 103.

28  Theiss, Disgraceful Matters, 11—2.

29 In addition to these entertainment facilities, there were 128 brothels in the district.
BMA, No. J2-7-337, “Beijing tebieshi dianyingyuan diaochabiao b 54 51 i1 Hi 5% Bt ] 25
Z [Survey of Cinemas in Beijing],” March 1943; J2-7-337, “Beijing tebie shi qiushe, chashe,
jiugang, fanguan, zajichang diaochabiao AbEUREMITERAL. o4l WKL, IRAH .
IaHi 37 A3 [Survey of Billiards, Teahouses, Bars, Restaurants, and Acrobatic Grounds
in Beijing],” December 1943; J183-2-23990, “Benshi ge wuchang mingcheng biao A< 11 £+
PE 4R [List of Dance Halls in Beijing],” 1942; J2-7-414, “Beijing tebie shi fanguan
diaocha biao L 5UREA T IE A #X 38 [Survey of Restaurants in Beijing],” June 1943.

30  Leo Ou-fan Lee, “The Urban Milieu of Shanghai Cinema, 1930—40: Some Explorations of
Film Audience, Film Culture, and Narrative Conventions,” in Cinema and Urban Culture in
Shanghai, 1922-1943, ed. Yingjin Zhang, 74—98 (Stanford: Stanford University Press, 1999),
74-98.

31 Paul Bailey, ““‘Women Behaving Badly’: Crime, Transgressive Behaviour and Gender in
Early Twentieth Century China,” Nan Nii 8, no. 1 (April 2006): 194.
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productive laborers, and consumers. In the court, judges encountered numer-
ous cases in which women engaged in “bad behaviors” in public spaces. But
women’s conduct before, during, and after the crime was only relevant in
differentiating coercive action from consensual relations. Judges did not use
these behaviors to disqualify women as sexual crime victims.

Relevance of Woman’s Sexual Past

InMarch 1943, Li Ben filed a lawsuit at the Beijing District Court accusing thirty-
five-year-old Wang Yiqian of abducting and attempting to rape his daughter. Li
Ben was a tanner and owned a courtyard house in Beijing. In 1942, his family
lived in the east wing and he rented the rest of the house out to three families.
Among his tenants was the family of Wang Yiqian, a truck driver. He was mar-
ried and lived in the north wing with his wife. In February 1942, his wife went
back to Manchuria and Yigian was left alone in Beijing. To cook meals, he often
borrowed Li Ben’s stove, and as a result he became acquainted with Li Ben’s
daughter, the twenty-year-old Li Lezi. When the relationship between Lezi and
Yiqgian got serious, Li Ben banned Lezi from seeing Yigian and moved his home
to another place. Lezi attempted to run away from Beijing with Ligian but
failed. After this incident, Li Ben became very watchful of his daughter. One
day he learned from a neighbor that a night soil carrier brought Lezi a message
from Yigian. In the message, Yiquan told Lezi that he would be waiting for her
in the morning at a nearby teahouse. Li Ben suspected Yigian was plotting to
run off with his daughter, so he called the police to arrest him.

Over the course of the investigation, all the people involved in this case were
summoned to court and questioned about Lezi’s liaison with Yigian, and they
each provided graphic accounts of Lezi’s sexual behavior. Li Ben did not hide
his daughter’s sexual delinquency from the court. In his words, “My daughter
did not ‘behave dutifully and exercise proper self-control’ (anfen shouji) which
‘had earned her a not-so-good reputation’ (mingyu bu haoting).” This statement
displayed his frustration of Lezi’s behavior, referring not only to her relation-
ship with Yiqian, but also her sexual liaisons with other men in the neighbor-
hood. The defendant, Yigian, had a similar testimony: “She is pregnant, but
I am not the father. I know she has other friends.” Lezi's account further sug-
gests that she approached Yigian not simply for a romantic encounter; she
was probably expecting him to help her out of another disgraceful love affair.
According to her, in February 1942, she had sexual encounters with another
neighbor several times and became pregnant. Six months later, Lezi realized
her growing body would soon expose her disgraceful behavior to family mem-
bers and neighbors. She further testified that she had intercourse with Yigian
before the alleged abduction took place. She often went to his place when
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her father was out. According to Lezi, “[Yigian] never forced me [to have sex
with him]” and “we both did so willingly””

Under imperial law, Lezi’s sexual liaisons with her neighbor and Yigian
prior to the crime would have disqualified her as a victim of either rape or
abduction. However, Lezi’s sexual past became irrelevant during prosecution
under the new criminal code. The 1935 Criminal Code indirectly touched upon
the issue of a woman’s sexual record and employed the term “a woman from
a respectable family” (liangjia funii) in one statute. By definition, “a woman
of respectable character,” would be “determined by whether or not she is cur-
rently engaged in prostitution (xiyu yinhang).”3? In another sentencing hearing
in 1936, the judge stressed: “If a woman has been engaged in prostitution and
remains practicing, when she goes to the home of the petitioner to provide
sexual services, [her conduct] is merely ‘moving to a different place to offer
service (giandi yingye). Had the petitioner connived and sheltered [her activi-
ties], [the petitioner’s conduct] is as a matter of fact different from sheltering
a woman belonging to a respectable family for the purpose of having illicit
intercourse with any person.”3® Therefore, in Lezi’s case, because there was no
evidence showing that she was engaged in prostitution, Lezi was a legitimate
victim of abduction or rape, despite her record of delinquent sexual behavior.

Qing laws put women’s chastity “on the frontlines to defend the familial
order.”3* Women who misbehaved, along with the men who put them in those
compromising positions, were subjected to intense moral scrutiny and stern
corporal punishment. Nevertheless, in the 1940s’ Beijing District Court, a wom-
an’s sexual past, if not directly related to the crime, was no longer an issue in
the prosecution.

Re-Defining Female Agency
In Auguest 1942, Gao Yongquan, thirty years old, stood trial in the Beijing
District Court, facing charges of abducting and raping Zhang Xiuhua. The
relationship between Yongquan and Xiuhua started about two years before,
in early 1941. Yongquan was married and had a sister who lived in a courtyard
compound where Xiuhua and her family resided. Due to his frequent visits to
his sister’s home, Yongquan became acquainted with Xiuhua. Over time, their

32 1932:718,in Fu Bingchang {# 3¢ % and Zhou Dingyu J# & 5, eds. Zhonghua minguo liufa
liyou panjie huibian 4 B [ 75 1E B2t HIAR T 4 [Compendium of the Six Laws of the
Republic of China, with Rationales, Judgments, and Explanations] (Taibei: Xinlu Shudian,
1964).

33 1936: 5406, from Fu and Zhou, Zhonghua minguo liufa liyou panjie huibian.

34 Sommer, Sex, Law, and Society, 14.
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casual encounters developed into a close relationship, and they secretly had sex
one night. The sexual liaison continued for a few months and Xiuhua became
pregnant. In panic, she brought this terrible news to Yongquan and asked for
help. It is not clear who first proposed the idea of elopement; but according
to the police report, they met in April 1942, and ran away to a hostel outside
the city gate. They spent a night together and had sex three times. They were
discovered by the police the next morning. While in custody, Yongquan was
tied up but Xiuhua was not. When they were finally left alone, Yongquan man-
aged to untie himself with Xiuhua'’s help and sneaked out of the cell. No one
noticed him as he walked out of the front gate of the police station and fled.
Xiuhua was transferred to the district civil office, which notified her family
to take her home. Although their first elopement had failed, Yongquan never
gave up hope of reuniting with Xiuhua and attempted to get in touch with her
through letters. However, Xiuhua's family intercepted the letters and then had
the police arrest Yongquan outside his workplace.3®

While facing two serious charges at court, Yongquan hoped that Xiuhua
would confirm before the judge that their relationship was consensual. To
Yongquan'’s disappointment, Xiuhua testified that he ordered her to go out of
the city with him. When the judge asked Xiuhua if she had resisted Yongquan'’s
advance during the night in the inn, she answered, “I cried. But under his threat
and intimidation, I dared not resist.” The judge asked a similar question during
the second court hearing, and Xiuhua said she did not resist because Yongquan
threatened to choke her if she cried. Xiuhua and her brother reiterated the late
imperial tropes that blamed male lust for women’s moral downfall. However,
the judges focused less on the emotional charges. After having cross-examined
Yongquan and heard the testimonies of other witnesses, the judge found at
least three critical pieces of evidence that negated the plaintiff’s charges of
rape and abduction. First, the judge asked what had caused Xiuhua to leave
home in the first place (before she ran into Yongquan on the street). Xiuhua
said she had left home to find her mother who had gone to her relative’s place
earlier in the morning, but the judge determined that this did not amount to an
urgent situation that would require Xiuhua to rush to her aunt’s home. Second,
the judge found that the route of Xiuhua’s travel with the defendant Yongquan
suggested that Xiuhua consented to their elopement. The court sentence read:

The Wangfujing Avenue (home of Xiuhua's aunt) is to the southwest of
Dongsi pailou. But on the day when [Xiuhua] walked together with Gao
Yongquan and reached Dongsi Pailou, [she] allowed the pedi-cab to head

35 BMa, No. J65-6-4586, Gao Yongquan, 1942.
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east toward Chaoyang Gate, which is in the opposite direction [from her
aunt’s home]. After getting out of the pedi-cab, she again walked with
Gao Yongquan out of the Chaoyang Gate....Despite the long distance
they had covered and the fact that it was already after sunset, she walked
with him anyway. This clearly speaks to Zhang Xiuhua’s willingness to
stay with [Yongquan].

Lastly, the judge noticed that the language in Yongquan'’s letters to Xiuhua was
“exceedingly sentimental” (yuyi chanmian) which, in the judge’s opinion, defi-
nitely revealed a relationship far deeper than a fleeting encounter as the plain-
tiff had claimed. In the end, the court confirmed Xiuhua’s active part in their
sexual relationship, despite her denial.

In adjudicating such cases, both Qing magistrates and Republican judges
carefully examined evidence for the plausibility of vague and oftentimes con-
flicting testimonies. Notwithstanding the similar legal reasoning, their views
of young women’s agency in their sexual relationships differed markedly. To
explain women’s perilous situation under Qing laws, Philip Huang argues
that a woman was given “a measure of choice” but “limited to what we might
term a ‘passive agency’: she could resist or she could submit.”*¢ “The law pro-
tected their ‘right’ to say no,” Huang stresses, “but it also made them criminally
liable when they did not.”3” In sharp contrast, the Nationalist Criminal Code of
Republican China recognized a woman as an independent agent capable
of making autonomous decisions on sexual matters.

In this regard, Chinese lawmakers joined a global discourse that had been
seeking to re-define female sexuality and punish sexual delinquency since
the late nineteenth century. Scholars of juvenile delinquency have demon-
strated that the sweeping social and cultural changes as a result of industri-
alization, urbanization, and migration fueled a global anxiety regarding the
sexuality of young single women. The public concerns about sexual dangers
and temptations in cities mounted, leading to spirited discussion and debate
on how to redefine female sexuality and a heightened campaign to police
sexual misconduct.38 In the United States, for instance, Mary Odem finds that
the moral reformers, police officers, and state officials in the Progressive era

36 Huang, Code, Custom, and Legal Practice in China, 166.
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Anne Meis Knupfer, Reform and Resistance: Gender, Delinquency, and America’s First
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(1890s—1920s) rejected “the Victorian belief in inherent female purity and pas-
sionlessness” and began to acknowledge women’s sexual urges and autonomy.39
In Taisho Japan (1912-1926), policy makers also expressed great concerns about
such women’s sexual agency. As David Ambaras points out, “fears that young
women were not simply victims of delinquent male predations but increas-
ingly self-directed agents in the pursuit of illicit pleasure spurred authorities
to intensify their crackdowns on alleged disruptions of public morality.° In
China, Paul Bailey finds that public media in Beijing and elsewhere “began to
pay increasing attention to perceived transgressive behavior amongst women
(young and old).” More importantly, while seeking to contain sexual crimes
and uphold moral standards, the media stopped portraying women “princi-
pally as the helpless victims of crime or passive casualties of fate.”#! Republican
lawmakers now acknowledged women'’s social agency and sexual urges.

De-Criminalizing Runaway Daughters

In May 1947, Feng Fuzhen reported to a local police station that his sixteen-
year-old daughter, Feng Guilan, was missing. He suspected that a Gao Jifu,
thirty-one years old, might know where she was. While processing Fuzhen'’s
report, the police officers learned that officers in the household registration
unit had captured a man and a woman the day before. The persons under cus-
tody happened to be Fuzhen’s runaway daughter Guilan and her boyfriend.
The police arrested them because they could not provide valid registration
cards. A week later, Jifu stood trial at the Beijing District Court on an abduction
charge.#?

In court, Jifu insisted that Guilan ran away from home on her own accord.
According to Jifu, Guilan just showed up at at his home. Guilan testified in
defense of Jifu. She said: “I cannot remember how many times [we had] sex
together but now I am two months pregnant. Last night my father, Feng Fuzhen,
told me that he was planning my engagement to another man [whom I have
never met). I rejected these plans and went to Gao Jifu for help. I was unwill-
ing to return home and live without [him].” Guilan apparently stood firm with
Jifu throughout the trial. When judge asked her whether Jifu used any trick to
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entice her, she denied that; and when the judge asked whether she was willing
to be with Jifu, she answered affirmatively.

These statements convinced the judicial officials that Guilan played an
equal, if not a leading, role in her relationship with Jifu. Guilan’s testimonies
would have been unthinkable in a Qing magistrate’s court. In her study of
eloping women in eighteenth-century China, Paola Paderni finds that runaway
women exhibited a degree of internal struggle. They “displayed the desire
and the determination to pursue the happiness that life had denied them” by
escaping from a repressive family or a depressing marriage. But facing criminal
punishment under imperial law in a court, women called upon “the traditional
view of women as dependent and subject to men’s influence to hide the extent
to which they have consciously chosen to risk the law’s sanctions to pursue
their desires.”#3

To be clear, many runaway daughters in twentieth-century Beijing repeated
the imperial stereotypes of “women-as-victims” and “women-without-agency”
to maintain their innocence. Some might have believed in such tropes; oth-
ers were likely to use them to please their parents or to get themselves out of
embarrassing situations as quickly as possible. Yet, the court and laws adopted
new measures that allowed women like Guilan to acknowledge their active role
in sexual liaison without facing legal sanctions. The Criminal Code renounced
the Qing state’s position that criminalized any attempt to run away from one’s
family. A woman was viewed as a free and independent individual. In terms
of sexual relations, an unmarried woman or widow was not liable for punish-
ment if she willingly had sex with a man. Moreover, as Philip Huang argues,
“a mature woman who voluntarily agreed to be sold to someone as a wife, con-
cubine, or prostitute was generally not liable to punishment.”** Republican
lawmakers once stated, “Only rape and adultery are considered as being illicit
sex.” The law did not “carry any statute punishing conduct like ‘pre-martial sex
between unmarried adults’ (sitong yehe).” Even though sex between unmar-
ried adults “was contrary to Chinese moral teachings and thereby the law
should make consensual seduction of either an unmarried virgin or a widow
a criminal offense,” the lawmakers decided that such actions “should be
deterred by family education, school education, and media criticism, not by
criminal punishment.”*5 Put differently, a woman’s consent to a sexual rela-
tionship might mean a moral stain but would not make her liable for criminal
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punishment. In Guilan’s case, despite her sexual affairs with Jifu and her elope-
ment, she did not face any criminal charge.

On July 26, 1947, Guilan’s father decided to withdraw his complaint. The
court document did not explain what motivated him to do that. It is likely that
he found it hard to sustain his complaint when all evidence suggested that his
daughter Guilan initiated and willingly had the sexual relationship with Jifu
and later eloped. The court thereby dropped the charge against Jifu and set
him free immediately. Defendants in other cases cited above were not as lucky
as Jifu. For example, Gao Yongquan, who wrote passionate love letters to his
girlfriend, was convicted of seducing an unmarried woman and removing her
from the control of her family guardian. He appealed the verdict to the Hebei
Provincial High Court but his appeal was denied. He was ultimately sentenced
to a two-year prison term. His girlfriend, Zhang Xiuhua, was not in court when
he was sentenced as she had been married to a man surnamed You a month ear-
lier. After the judge announced the verdict and prison sentence, Yongquan was
unable to contain his frustration and lashed out: “Zhang Xiuhua ordered me
to take her away, and she said she would rather commit suicide than returning
home if I didn’t help her! It is not my fault!” The court actually had an answer
for Yongquan and other defendants in similar situations. These men, the court
reasoned, had committed “Offences against the Family”; they had not violated
awoman'’s will but had instead damaged the integrity of her family.

Defending the Family
The new criminal laws purported to support women'’s social and economic
independence, recognize their sexual desires, and protect their sexual choices.
By renouncing the chastity cult and decriminalizing elopement, it removed
many legal sanctions and much of the moral pressure on women who were
brought to court for promiscuous activity. While doing that, however, the law-
makers realized that they faced a grave challenge in that both female agency
and sexuality could threaten the institution of family. The above-cited cases
of eloping women show that consensual sexual relationships shocked their
parents and upset domestic order. Women’s actions became more than indi-
vidual choices and expressions of autonomy, but affected constructions of
family and social order. Therefore, controlling hetero-social contacts and sex-
ual relationship outside of legitimate marriage remained an essential task in
twentieth-century social and legislative campaigns. The criminal cases at the
Beijing District Court shed light on Republican lawmakers’ solution to defend-
ing the family. As the next part of this article will argue, the seduction law
decriminalized the act of women elopement but punished men with whom
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they eloped. More importantly, by raising the age of consent to sixteen and
the age of mandatory parental protection to twenty, Republican laws limited
women’s right to freely enter into sexual relationship and thus retained the
authority of parents, who in most cases still found their daughters’ assertion of
social and sexual autonomy objectionable.

Moral Codes in Beijing’s Neighborhood
The social and cultural reforms in China in the late nineteenth century called
for the reshaping of intimacy—hetero-social contacts, courtship, sexual rela-
tions, and marriage. Sociologists who conducted surveys during the 1920s and
the 1930s on Chinese college campuses, the epicenter of the reform move-
ments, found that new ideals of gender roles and family relations became both
propagandist catchphrases and principles to be applied in everyday practice.
However, when sociologists walked through Beijing’s myriad courtyard neigh-
borhoods in the 1940s and surveyed society beyond intellectual and student cir-
cles, they found that reformist ideals were anything but accepted as new social
norms. In one survey, Zhou Enci, a sociology major at Yenching University,
examined customs of nuptials in Beijing in the 1940s and found that chastity
still held a considerable force in defining female virtue. Families placed a high
value on maintaining their daughters’ pre-marital virginity. Promiscuous con-
duct would bring shame not only upon a daughter but also upon her entire
family. Local custom required the bridegroom’s family to display the nuptial
blood-spotted bed sheet as proof of consummation of marriage and the bride’s
virginity.*6 Moreover, a daughter’s sexuality played a vital role in establish-
ing both her marriage prospects and the family’s moral respectability. It was
still prevalent at the time in Beijing for parents to arrange a child’s marriage,
despite the reformers’ attack on such customary authority of parents. Court
case files show that many runaway daughters were already engaged when pur-
suing their unapproved romantic encounters. An engagement in the 1940s still
followed the imperial ritual practice, which normally involved the exchange of
a “birthday card” (xiaotie), drawing up a “preliminary agreement” (xiaoding),
informing relatives and close family friends of the upcoming marriage, and
the fiancé’s family delivering several pieces of jewelry to the fiancée’s family.
After these steps, local custom required the bride’s family to limit her con-
tact with males (including male relatives and her fiancé) and even take into

46 Zhou Enci J# J8 24, “Beiping hunyin lisu 6V 45 U8 #.{% [Wedding Customs in Beijing],”
Senior Thesis, Department of Sociology, Yanching University, 1940.
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consideration her menstrual cycle when determining the wedding date.*”
When a betrothed daughter ran away from home, she put her own moral
standing and her family’s reputation at risk. Furthermore, for many lower-class
families, the elopement, or even worse, an out-of-wedlock pregnancy, threat-
ened the family’s economic stability. Parents were concerned about either the
loss of daughter’s productive labor or covering the cost incurred by pregnancy.

Since stakes were high, parents worked hard to monitor their daughters’
behavior and they had a range of methods to do so. They teamed up with the
relatives and friends to monitor the interactions between their daughters and
the latter’s friends. Their watchful neighbors were also helpful in detecting
suspicious conduct when parents were not around, and the neighbors’ gossip
provided information on secret relations. In one case, Yang Wang Shi noticed
that her eighteen-year-old Yang Zhanying’s relationship with her boyfriend,
Zhang Kexian, was spinning out of control. Without her mother’s permis-
sion, Zhanying often met the boyfriend at parks or went out to watch mov-
ies until late at night. Yang Wang Shi decided to separate the two by sending
Zhanying to stay with a relative. However, a few days later, Yang Wang Shi was
surprised to learn that Zhanying had run off, and she had to ask her relatives
and friends to search for Zhanying.8

When domestic and neighborhood methods of supervision failed, parents
went to the police and the law court for assistance. In Zhanying’s case, although
the family was able to locate her, she ran away again within a few short hours.
Her mother’s instincts told her that Zhanying must have gone to Kexian’s place;
there, she found her daughter standing by Kexian’s side. Enraged, she wrestled
with Kexian before the police arrived to arrest him. To make their case, par-
ents often invoked traditional moral norms such as filial piety and chastity to
defend their daughter’s innocence. They also reiterated the late imperial tropes
that blamed male lust for women’s moral downfall. In Yang Wang Shi’s case,
she went to the Beijing District Court and filed a lawsuit, accusing Kexian of
seducing, abducting, and raping her daughter. She denounced Kexian as some-
one who “always used tricks to seduce young girls in the neighborhood and
had many victims.” His “licentious character” (yindang chengxing) and “bandit-
like behavior” (tufei zhi xingwe) threatened her household stability and was
“harmful to the society” While condemning Kexian as a licentious and decep-
tive person, Yang Wang Shi praised her daughter’s purity, morality, and filial
piety. She claimed that her family “emphasized ‘moral teachings’ (/jiao) and
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‘strict child discipline’ (guanjiao shenyan), which was well known to the neigh-
bors.” Raised in such a traditional family, Zhanying was an obedient and filial
girl. To further testify to Zhanying’s moral uprightness, Yang Wang Shi provided
an example: “When Kexian flirted with my daughter by riding his bicycle into
her on purpose, she felt she was offended. Only after her friend Guo Shuzhen’s
mediation, my daughter let him go.” To explain how Zhanying ended up being
sexually involved with Kexian, Yang Wang Shi stressed that her daughter “lost
her senses for a moment” (yishi hutu) and yielded to Kexian’s deception and
threats. In her words, “with the strict moral discipline she received at home,
[Zhanying] never would have followed the plan through without encourage-
ment.” Yang Wang Shi requested the judge to punish Kexian severely in order
to “stop the degenerate practice” (yi wan tuifeng) of rape.

The cases from the Beijing District Court in the 1940s and the case files from
magisterial adjudications in late imperial China show a striking degree of simi-
larity in the parents’ testimonies. Qing officials and family elders denied that
women were autonomous agents who were capable of starting sexual liaisons
on their own; and a record of chastity precluded women’s liability in illicit
sexual liaisons and enhanced a daughter’s reputation and the family’s honor.
Parents in the 1940s’ Beijing upheld the same rationale of sexual morality and
litigation strategies by portraying their runaway daughters as naive and inno-
cent victims of male seduction and exploitation. It provided the parents with
a plausible narrative of seduction and abduction and, as the parents hoped,
would wash away their daughter’s shame in sexual crimes as well as the loss of
respect suffered by her family.

Profiling Villains

The majority of the male offenders charged with seduction in the Beijing
District Court during the 1940s were in their twenties and were unmarried
while some had wives and even children. They were not “rootless” at all, as they
had homes, jobs, steady incomes, and were often acquaintances and neighbors
of the victims’ families. Many had good knowledge of urban entertainment
facilities and frequented parks, cinemas, and dance halls. These places of pub-
lic entertainment played an important role in many of cases under study.

In one case, Zhao Wenlian, a twenty-eight-year-old rickshaw puller, was
arrested for rape in January 1948. The alleged victim was his neighbor, a six-
teen-year-old Liu Shuying. They had been dating since summer 1947. In one of
their excursions to the Beihai Park, they found an isolated place and had sex
for the first time. In December 1947, Shuying learned that her parents had
found out about the affair and she was scared and fled with Weilian to Fengtai,
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a southern suburb in Beijing, where they lived together for a month. Shuying’s
family did not report her missing to the police but secretly kept their eyes on
Wenlian’s family. Their patience finally paid off and they intercepted Shuying
at Wenlian’s home a few weeks later.#9

Criminal cases show that parks appealed to young people for a number of
reasons. Built on the grounds of former imperial palaces and gardens, parks
in twentieth-century Beijing presented scenic landscapes. Moreover, many
runaway daughters and their boyfriends chose to stroll around the park at the
time when large crowds left, taking advantage of the darkness and tranquility
to be intimate and have sex. Lastly, the admission charge to parks seemed to
be fairly insignificant to many local residents in 1940s Beijing. Besides stroll-
ing in parks, frequenting commercial and entertainment facilities became a
new urban pastime. For example, seventeen-year-old Liu Shuying worked in
a Japanese household and in her spare time she often went to the Business
Encouraging Bazaar in Qianmen and further south to the Tianqiao district.
The former was a giant five-floor concrete building decorated with carved
marble. The Xinluotian Amusement Park where Shuying often visited occu-
pied the top floor and its daily programs featured movie shows, storytelling,
and folklore performances. The Tianqiao district that Shuying regularly vis-
ited was, in Madeleine Yue Dong’s words, “a one-square-mile space of bustling
chaos,” clustered with retailers of all kinds, restaurants and tea houses, folklore
performances, and brothels, all catering to the city’s low-end customers.5® At
Tianqgiao, Shuying met a seventeen-year-old dealer of used clothing, Li Baoli.
In November 1946, they watched films at the Sunlight Cinema till evening. Not
returning home for fear of being scorned by her parents, Shuying followed
Baoli to his brother’s home. There, they shared a bed and had sex. Afterward,
their romantic encounter took a radical turn. At dawn, several police officers
showed up at the door during a routine patrol to verify household registra-
tion. They found Shuying and Baoli suspicious and arrested them. After a
brief questioning, the officers notified Shuying’s parents but kept Baoli under
custody. Shuying’s parents later filed a lawsuit accusing Baoli of raping and
abducting Shuying.5!

Movies were introduced to Beijing at the turn of the twentieth century and
the first cinema was opened there in 1913. By 1942, an incomplete municipal
survey indicated that the number of cinemas in two inner city districts (Inner-1
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and Inner-2) grew to eleven. With a capacity of 7,748 seats, the average daily
attendance was approximately 7,820.52 Legal documents suggest that not all
moviegoers in the 1940s came from better-off families. Women from the lower
echelon of society were among the moviegoers, especially when their male
companions covered the cost of admission.>3

The rapid development of cheap amusement created new spaces for young
people to pursue romantic relationships and sexual encounters. Kathy Peiss
demonstrates that the emergent of cheap forms of urban amusement in early
twentieth-century New York embodied the rise of a youth-oriented culture of
“individualism, ideology of consumption, and affirmation of dating and court-
ship outside parental control.”>* It would be hasty to argue that urban amuse-
ments in Beijing had a similarly profound impact on social relationships, but
criminal case files do suggest that recreational facilities helped young women
and men assert social and sexual autonomy that challenged both conventional
moral code and parental authority.

The Age of Protection

Lawmakers, as well as political leaders, promised that new laws would grant
women unprecedented freedom and protect their social autonomy and sex-
ual choices. While upholding these liberal ideals, they also made it clear that
they were committed to protecting the institution of family. To achieve both
objectives, the Nationalist lawmakers introduced two new categories of crime:
“Offences against Personal Liberty” ( fanghai ziyou zui) to protect the individ-
ual’s free will and “Offences against the Family” ( fanghai jiating zui) which
made the protection of family integrity its overriding objective. Lawmakers
claimed that new laws allowed them to defend family without sacrificing indi-
vidual free will, but, as the last section of this article will demonstrate, parents
found that they gained more power vis-a-vis their daughters. How could this
be? The age of consent stipulated by the new criminal code holds the key.

The age of consent was raised from ten under the Qing laws to sixteen
under the new law. To seduce a woman under sixteen years of age, with her
consent, would be tried as abduction. If convicted, the defendant faced a
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minimum prison term of one year and a maximum of seven years. If the defen-
dant committed this crime “for lucrative purpose” and had illicit sex with the
victim the penalty would be three to ten years of imprisonment. Whoever
seduced woman between sixteen and twenty years of age, with her consent,
faced a prison term of not more than three years. In practice, a defendant who
seduced an unmarried woman above fourteen but below sixteen was normally
sentenced to one year of imprisonment. If the victim was between sixteen and
twenty, the prison term varied from three months to one year.® In summary,
under the 1935 Criminal Code, seducing a married woman or an unmarried
woman under twenty years of age was a punishable offense. The accused men
in such cases could be acquitted only if their girlfriend was unmarried and
older than twenty.

The age of protection for unmarried woman was unusually high when com-
pared to other statutes in both civil and criminal codes of Republican China.
For example, the most important age mark for women in the civil code was
fifteen and sixteen. Women under fifteen should not be engaged, and those
under sixteen were not permitted to get married.> In the criminal code, four-
teen and sixteen were significant thresholds. Laws saw women under fourteen
as minors lacking the capacity for conducting autonomous actions. Crimes
against them would attract maximum penalty. Women between fourteen and
sixteen were viewed by the law as neither minors nor adults. The law seems to
hold that crimes against them were not as serious as crimes against minors, but
definitely more serious than those against adults.

Lawmakers did not explain why they chose not to follow these common
thresholds but set the age of protection at twenty in punishing seduction. If we
take into consideration contemporary social surveys on marriage customs,
we will find clues to explain this particular legislation. Many surveys found

55  Once convicted, the defendant might be given a lighter sentence, depending on a num-
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offense and were willing to shorten the period of incarceration in order to move “petty
criminals” out of the cash-strapped and overcrowded prison system as quickly as possible.
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that the average age for women to marry was categorically below twenty in
most rural communities then, and slightly over that in metropolitan areas.
In other words, most women would marry by the time they turned twenty.5”
A higher age threshold would allow the law to greatly reduce the possibility
of un-punishable elopement. This meant that when elopement was brought
to a court, the woman and man involved were more likely to be prosecuted,
and punished not for violating a woman'’s right to exercise free will but for
destabilizing her family.

This new law reflected legislative and judicial efforts to address the social
concern about sexual delinquency and the fragility of the institution of family.
It proclaimed to safeguard family integrity without sacrificing women’s free-
dom. Republican lawmakers denounced their imperial predecessors’ attempt
to contain the breakdown of moral and social order by promoting female chas-
tity and reinforcing the patriarchal household. They claimed that the recon-
figured family institution was built on women’s social autonomy, productive
labor, and sexual abstinence. However, cases from the Beijing District Court
in the 1940s disclosed some ironic effects of the ambitious liberal legal reform.
The chastity cult was eliminated under the new laws, but patriarchal power
remained. Although parents lost some of their customary authority (such as
forcing their daughters into an arranged marriage), they could still block their
daughters from the latter’s free choice. Therefore, the legislative efforts did
not fundamentally change the male-centered household authority and kin-
ship hierarchy that the Nationalist lawmakers and political leaders claimed
to reject.

Conclusion

In a book to chronicle key reform measures and legislative milestones dur-
ing the previous two decades or so starting from the late Qing, Xie Zhenmin,
a Nationalist lawmaker and legal scholar, remarked in 1937: “As the human
race evolves, so do crimes. Unless we scrutinize [the existing laws] and pass
new ones, we will not be able to demonstrate our judicial prudence and legal
insights.”>8 Xie’s statement highlighted the Republican legal modernization
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as a consistent and determined attempt to break away from China’s imperial
legal tradition. The imperial legal philosophy and institution became a natural
point of departure, from which the twentieth-century legal reform charted its
course and measured its successes and setbacks. The reform was celebrated as
a collective effort by lawmakers and political and social leaders to adopt liberal
ideals such as gender equality and conjugal family, to import the continental
European model of law, to promote new legal education and professions, and
to institutionalize new concept and practice of punishment. Legal reform cul-
minated in the early 1930s under the Nationalist government with the enact-
ment of the Civil Code in 1930—31 and the Criminal Code in 1935.

One of the most significant discontinuities from the Qing to the Republic
is the law that regulated gender relations and family structure. Under the
Nationalist government, from the draft criminal code of 1928 to the promul-
gated code of 1935, lawmakers made changes in sixteen areas, half of which
concerned statutes on sexual crimes and domestic relations. They abolished
the rape law, divorce law, marriage law, and inheritance law of the Qing Code
and overturned a significant number of Qing precedents. For example, the
Civil Code, as Kathryn Bernhardt points out, “allowed easy ‘no fault’ mutual
consent divorce” in order to “provide women with the means to liberate
themselves from oppressive marriages.”>® Philip Huang argues that the new
Criminal Code began to recognize women as independent agents, socially
and sexually, capable of making autonomous decisions.®° It is understandable
why lawmakers like Xie Zhenmin were so eager to repudiate the imperial laws
regarding gender and sexuality. Women'’s liberation and family reform were
two driving forces behind the social reforms and political revolutions in mod-
ern China. Many social and political leaders genuinely believed that it was on
the ruins of the imperial past that China could recover its lost greatness. The
vision of reformed womanhood and family even overrode political differences
and ideological rivalries between the Nationalists and the Communists. For all
their legislative efforts, Chinese judicial officials and lawmakers claimed that
they actively participated in the social and cultural reform movements of the
early twentieth century and attempted to use liberal legislation to spearhead
changes in gender and family relations.

59 Kathryn Bernhardt, “Women and the Law: Divorce in the Republican Period,” in Civil Law
in Qing and Republican China, ed. Kathryn Bernhardt and Philip C.C. Huang (Stanford:
Stanford University Press, 1994), 188.

60 Huang, Code, Custom, and Legal Practice in China, 181.



WAYWARD DAUGHTERS 201

Mindful of these profound changes, however, this article has drawn atten-
tion to the continuities. So far as this article is concerned, the Nationalist law-
makers and judicial officials inherited a social mission to protect the integrity
of the family. More importantly, the privileged position of men as the head of
household, along with their authority over family affairs, was also retained.
In the Qing code, unmarried women were subjected to patriarchal surveil-
lance and discipline. Such generational hierarchy was preserved in Republican
laws through the invention of a new category of crime, “Offenses against the
Family,” despite the lawmakers’ promise to support women’s social autonomy
and protect their sexual choices. Cases from the Beijing District Court of the
1940s reveal that parents used the new seduction law as an effective means to
restrain daughters whose choices went against the family’s moral code. The
legal reform that appeared so beneficial to women on the surface still managed
to entrap them in a family system that subordinated their individual inter-
ests to those of their parents. This Nationalist seduction law was abolished in
1949 in the wake of the communist victory. However, the tension it sought to
address, between women'’s assertion of social and sexual freedom and fam-
ily control, continued well into the second half of the twentieth century. It
continued to drive future generations of lawmakers, in both revolutionary and
post-socialist China, to reconfigure the relationship between women and their
families in legislation.

Glossary
anfen shouji K7l Quanyechang poNIA7]
buszhi shili NG shejiao gongkai A AT
Jfanghaijiating zui WiE B shiwei buzhi TR AN
fanghai ziyou zui Wi 5 maE sitong yehe FAIE Y A
guanjiao shenyan B tufei zhi xingwei THEZ AT
houwei buyuan Ja AN xiyu yinhang AT
Jjian 159 xiaoding NE
liang R xiao jiating zhi NI BE
liangjia funii R« xiaotie /NI
liangging xianghao PYTE AR LS Yishi hutu — PRI
lijiao AL# yiwan tuifeng PLFAIUR
mingyu bu haoting LA Wy yindang chengxing T
nannii tongxue L qEiE= yuyi chanmian &
nianyou tianzhen FYIRE ziyou jiehun I 2545
giandiyingye pui:iv=a\4 ziyou lian'ai H %z



202 MA
Bibliography

Ambaras, David. Bad Youth: Juvenile Delinquency and the Politics of Everyday Life in
Modern Japan. Berkeley: University of California Press, 2006.

Bailey, Paul. “ ‘Women Behaving Badly’: Crime, Transgressive Behaviour and Gender in
Early Twentieth Century China.” Nan Nii 8, no. 1 (April 2006): 157-97.

Bernhardt, Kathryn. “Women and the Law: Divorce in the Republican Period.” In Civil
Law in Qing and Republican China, edited by Kathryn Bernhardt and Philip Huang,
187—214. Stanford: Stanford University Press, 1994.

Chen Hegqin [%:#5%%. “Shehui wenti: xuesheng hunyin wenti zhi yanjiu {143 ] #: 2%
AEUS AR 1) 2 TIFST [Social Problems: Study of the Problems of Student’s
Marriage].” Dongfang zazhi %< Ji 7% [Oriental Miscellany] 18, no. 4 (Feb. 25, 1921);
18, no. 5 (March 10, 1921); 18, no. 6 (March 25, 1921). Reprinted in Minguo shigi shehui
diaocha congbian: hunyin jiating juan B IR 42 R A g ISR K iz
[Republican Social Surveys: Marriage and Family], edited by Li Wenhai et al.
(Fuzhou: Fujian jiaoyu chubanshe, 2004), 1-33.

Cheng, Weikun. “In Search of Leisure: Women’s Festivities in Late Imperial Beijing.”
The Chinese Historical Review 14, no. 1 (Spring 2007): 1—28.

The Civil Code of the Republic of China, translated by Hsia Ching-lin, James Chow, and
Yukon Chang. Shanghai: Kelly & Walsh, Limited, 1930.

Da Qing lili zengxiu tongzuan jicheng NIHAFISEEIE AL [Enlarged and
Revised Collectanea of the Great Qing Code], 1899.

Dong, Madeleine Yue. “Juggling Bits: Tianqiao as Republican Beijing’s Recycling
Center.” Modern China 25, no. 3 (July 1999): 303—42.

Fu Bingchang f#i5 %, and Zhou Dingyu J# %€ F, eds. Zhonghuaminguo liufa liyou
panjie huibian "4 [ 7L BE H #IA# 2% [ Compendium of the Six Laws of the
Republic of China, with Rationales, Judgments, and Explanations]. Taibei: Xinlu
Shudian, 1964.

The Great Qing Code. Translated by William C. Jones. New York: Oxford University
Press, 1994.

Glosser, Susan. Chinese Visions of Family and State, 1915-1953. Berkeley: University of
California Press, 2003.

Goodman, Bryna, and Wendy Larson. “Axes of Gender: Divisions of Labor and Spatial
Separation.” In Gender in Motion: Divisions of Labor and Cultural Change in Late
Imperial and Modern China, edited by Bryna Goodman and Wendy Larson, 1—25.
Lanham, MD: Rowman & Littlefield Publishers, 2005.

Huang, Philip C.C. Code, Custom, and Legal Practice in China: The Qing and the Republic
Compared. Stanford: Stanford University Press, 2002.

Knupfer, Anne Meis. Reform and Resistance: Gender, Delinquency, and America’s First

Juvenile Court. New York: Routledge, 2001.



WAYWARD DAUGHTERS 203

Lee, Leo Ou-fan. “The Urban Milieu of Shanghai Cinema, 1930—40: Some Explorations
of Film Audience, Film Culture, and Narrative Conventions.” In Cinema and Urban
Culture in Shanghai, 1922-1943, edited by Yingjin Zhang, 74—98. Stanford: Stanford
University Press, 1999.

Li Wenhai 2% 3}, Huang Xingtao 3% >% ¥, and Xia Mingfang & [} /7, eds. Minguo
shiqi shehui diaocha congbian [ [F| I #4125 1 7 M\ [ Collection of Republican-
era Social Surveys]. Fuzhou: Fujian jiaoyu chubanshe, 2004.

Ng, Vivien. “Ideology and Sexuality: Rape Laws in Qing China.” Journal of Asian Studies
46, no.1 (1987): 57-70.

Odem, Mary. Delinquent Daughters: Protecting and Policing Adolescent Female Sexuality
in the United States, 1885-1920. Chapel Hill: The University of North Carolina Press,
1995.

Paderni, Paola. “I Thought I Would Have Some Happy Days: Women Eloping in
Eighteenth-Century China.” Late Imperial China 16, no. 1 (1995): 1-32.

Peiss, Kathy. Cheap Amusements: Working Women and Leisure in Turn-of-Century New
York. Philadelphia: Temple University Press, 1986.

Sangster, Joan. Regulating Girls and Women: Sexuality, Family, and the Law in Ontario,
1920-1960. Oxford: Oxford University Press, 2001

Sommer, Matthew. Sex, Law, and Society in Late Imperial China. Stanford: Stanford
University Press, 1999.

Spence, Jonathan. Death of Woman Wang. New York: Penguin, 1998.

Theiss, Janet. Disgraceful Matters: The Politics of Chastity in Eighteenth-Century China.
Berkeley: University of California Press, 2004.

Wang Yuesheng T KA. Qingdai zhongqi hunyin chongtu touxi 1581 FIAS U 5
1ZHT [Marital Dispute in the Mid-Qing Period]. Beijing: Shehui kexue chubanshe,
2003.

Xie Zhenmin i #i% [X. Zhonghua minguo lifa shi "1 4 [ 1B 37925 5 [Legislative History
of the Republic of China]. Beijing: Zhongguo zhengfa daxue chubanshe, 1999.

Zhou Enci {8 Z&. “Beiping hunyin lisu Jb-V-US4H4L14 [Wedding Customs in
Beijing].” Senior Thesis, Department of Sociology, Yanching University, 1940.






PART 2

Production and Application of Legal Knowledge






CHAPTER 7

The Community of Legal Experts in Sixteenth- and
Seventeenth-Century China

Yanhong Wu

Introduction

Professions and professionalism are a modern product. They constitute an
essential part of civil society and play an important role in structuring power
and generating culture. In China, the legal profession centered on the lawyer
system was officially formed in 1912. Over the past century, it has matured
and its growth has accompanied China’s steps towards modernity. Although
the contemporary Chinese legal profession has by and large been patterned
after the Western model, it is instructive to consider what the legal domain
looked like prior to the twentieth century and examine how its function both
resembled and differed from that of its modern counterpart.

This chapter focuses on legal practitioners and legal professionalism in the
last hundred years of the Ming dynasty (1368-1644), a period that is consid-
ered part of China’s “early modern era.! The conventional wisdom is that, as

1 In their discussion of visual materials and printing culture, both Craig Clunas and Kai-wing
Chow use the term “early modern China” to refer to the 16th and 17th century Chinese society.
See Craig Clunas, Pictures and Visuality in Early Modern China (London: Reaktion Books Ltd,
1997), 9; and Kai-wing Chow, Printing, Culture, and Power in Early Modern China (Stanford:
Stanford University Press, 2004), 1. In mainland China, the thesis that “Capitalist sprouts”
could be identified in the mid- and late Ming dynasty was shared among various histori-
ans in the 1950s. See works such as Department of Chinese History of Renming University
N DOK 25 T [ ) S U, ed., Zhongguo zibenzhuyi wenti taolunji 1 ¥E A = X
] #1184 [Collected articles on Chinese Capitalism] (Beijing: Sanlian shudian, 1957).
Contemporary historians such as Niu Jiangiang “* %, Wan Ming JJ W], Zhang Xianging
7K {235, and Zhao Yifeng X 4% focus on the social change witnessed in the 16th- and
17th-century China and believe that it involved profound social transformation. See Niu
Jiangiang, Mingdai zhonghougi shehui biangian yanjiu WA 5 WL 2 AR IT ST [Studies
on the Social Change of the Mid-and Late Ming Society) (Taibei: Wenjin chubanshe, 1997);
Wan Ming, ed., Wanming shehui biangian: Wenti yu yanjiu Wi BI#E43A83T: [ 5F5T
[The Social Change in Late-Ming Society: Issues and Studies] (Beijing: Shangwu yinshuguan,
2005); Zhang Xianqing 7K {15, ed., Mingdai hougi shehui zhuanxing yanjiu WAL )5 W41 2
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John Langlois put it, “legal professionalism [in the Ming dynasty] was rela-
tively undeveloped.”? As a matter of fact, very little is known about the legal
profession during this period. Many important questions remain unanswered:
Who practiced law? How was legal knowledge produced, disseminated, and
obtained? How did the legal experts interact with each other? The answers to
these questions will not only enrich our understanding of the development of
legal practice and of the unique societal nature of the early modern period in
China but also facilitate a more rigorous assessment of the origins and trans-
formation of modern legal professionalism in general.

This chapter aims to understand legal experts in the sixteenth- and sev-
enteenth-century Ming dynasty. To identify these legal experts, the chapter
relies on the commentaries on the Great Ming Code and regulations (), the
major legal sources of the dynasty. Unlike the Tang dynasty, the Ming govern-
ment never issued a uniform official commentary of the Great Ming Code.? In
the sixteenth and the seventeenth centuries, after the Code had been com-
pleted and kept unchanged for over one hundred years, it became difficult to
comprehend. In addition, starting from the Hongzhi reign (1488-1505), reg-
ulations became a form of legal source. The existence of a large number of
regulations placed additional burdens on officials in terms of grasping the
legal rules and applying them properly to daily legal affairs. To alleviate such
burdens, private commentaries began to be composed to help officials under-
stand the Code and the regulations.

The earliest extant commentary on the Great Ming Code from the Ming
dynasty was Liijie bianyi (Code with Commentaries and Explication of
Questions),* which includes a preface dated the nineteenth year of the Hongwu
reign (1386). Such commentaries were scarce before the sixteenth century,
however. Out of the thirty-six commentaries examined in this study, only
two were produced before 1500; the rest were published in the sixteenth and
seventeenth centuries. Indeed, the significant increase in the production
and dissemination of commentaries on the Great Ming Code in sixteenth- and

ST [A Study on the Social Transformation in Late Ming Society] (Beijing: Zhongguo
shehui kexue chubanshe, 2008); Zhao Yifeng X, Mingdai de biangian AR AR I E
[Social Change of the Ming Dynasty]| (Beijing: Sanlian chubanshe, 2008).

2 John Langlois, “Ming Law;” in The Cambridge History of China, vol. 8, eds., Denis Twitchett and
Frederick W. Mote (Cambridge: Cambridge University Press, 1998), 172—220, at 207.

3 Wu Yanhong % H41, “Guojia zhengce yu Mingdai de liizhu shijian [5 505 5 AR
4 5k [State Policy and the Practice of Interpreting the Code in the Ming Dynasty],” Shixue
yuekan %% J] T [Journal of Historical Science], no. 1 (2013): 52-62, at 52.

4 He Guang ], Lijie bianyi Hf##%E [Code with Commentaries and Explication of
Questions] (1386p).
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seventeenth-century China was an unprecedented social phenomenon. The
state’s legal rules were commented upon and interpreted by individuals who
were interested in and capable of compiling such works. Contradictory inter-
pretations of certain legal provisions existed side by side and were circulated
widely. The Ming government appears to have adopted a detached policy
towards the production of such commentaries. Although legal officials sug-
gested the compilation of a uniform official commentary on the Code and the
regulations, it appears that such proposals were never taken seriously by
the Ming government.®

Drawing on those commentaries of the Great Ming Code, together with legal
archives, published writings of legal officials, local gazetteers, and so on, this
chapter explores the legal domain during the last century of the Ming dynasty.
Through a study of the authors, compilers, sponsors, and publishers of such
commentaries, it aims to outline the community of legal experts in sixteenth-
and seventeenth-century China, to determine who the members were, how
they worked, and what the community was like.

The Community of Legal Experts: Authors, Compilers,
and Sponsors

Producing commentaries in the sixteenth and the seventeenth centuries
seemed to be a project involving wide collaboration among authors, compil-
ers, and sponsors. Da Ming lii jishuo (Collected Explications of the Great Ming
Code) (cited as DMmLJs hereafter) is a commentary on the Great Ming Code pub-
lished in the twentieth year of the Wanli reign (1592).6 The unique feature of
this commentary is that it contains detailed information regarding how it was
produced and circulated, which many other commentaries do not have.

The original author of the commentary was Feng Zi.” Feng Zi was a native
of Tongxiang, now part of Zhejiang province. Feng received his jinshi degree
in the second year of the Longqing reign (1568)® and took various positions
related to law in the Wanli period (1573-1620). In 1583, Feng, now a director
in the Ministry of Justice, received a work evaluation of “having fine legal

5 Wu Yanhong, “Guojia zhengce yu Mingdai de liizhu shijian,” 54.

6 Feng Zi 54X and Liu Dawen XKL, Da Ming Lii jishuo KIHHAEUL [The Collected
Explications of the Great Ming Code] (1592p). Cited as DMLJs hereafter.

7 Feng Zi and Liu Dawen, DMLJS, juan 1: 1.

8 Gao Ju, “Preface,” 6a, in Feng Zi and Liu Dawen, DMLJs.
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knowledge” from the ministry.® Seven months later, he was promoted to Vice
Surveillance Commissioner of Henan.® According to Wang Zhiyou, who
assumed the same post about ten years later, Feng Zi served in the Ministry
of Justice for nine years. It was during this period that he authored the com-
mentary pMLjs.!! Besides pmrys, Feng also compiled a book titled Mingxing
Lu (A Book to Illuminate Legal Affairs) in 1590 when he was Surveillance
Commissioner of Guizhou.!? Feng Zi was clearly a legal expert.

After pmLjs was completed, it was not published immediately but circu-
lated in the form of handwritten copies. When Liu Dawen entered his office
after receiving his jinshi degree in 1586, he encountered a copy of Feng’s com-
mentary. Liu mentioned that at that time, he was serving in the Court of the
Judicial Review. Although he felt very lucky to see this book, the book was in
bad shape and some parts were missing. Liu did manage to purchase a good
copy later, however.

Like Feng Zi, Liu Dawen was a legal expert and was interested in the Great
Ming Code and its commentaries. He appreciated Feng’s work as he recognized
that Feng had closely studied the Great Ming Code. According to Liu, Feng col-
lected all the existing annotations and commentaries on the Code, compared
and contrasted them, and then “integrated them and created the unbiased
commentaries of his own.”3 It seems, however, that Liu also added much of
his own work to this commentary. He noted that he had edited the book and
added new regulations under the original structure of the book.!* According
to Zhao Shouzu, whenever Liu had some spare time during his tenure in the
Court of Judicial Review, he would read and work on Feng’s book, together
with Dulii suoyan and Du Lii Guanjian, two popular commentaries on the Great
Ming Code at the time.!® Before 1592, however, the main audience of the revised
version of DM1LJs was Liu Dawen himself, who said that all through the years he
had kept the book to cope with his “simplicity and ignorance.”6

In the summer of 1591, Liu Dawen was serving as a case reviewer at the Court
of Judicial Review and was dispatched to Nanzhili, the southern metropolitan

9 Ming Shenzong shilu FHFIIZ5E5% [Veritable Record of Ming Shenzong] (Taibei:
Zhongyanyuan shiyusuo, 1962), juan 133: 2473.

10  Ming Shenzong shilu, juan 141: 2634.

11 Wang Zhiyou, “Preface,” 3a, in Feng Zi and Liu Dawen, bMLJs.

12 Guizhou tongzhi 5t Ml & [A General Gazetteer of Guizhou], juan 24: 81a.

13 Liu Dawen, “Preface,” 2b, in Feng Zi and Liu Dawen, DMLJs.

14  Ibid, 3a.

15 Zhao Shouzu, “Preface,” 3a, in Feng Zi and Liu Dawen, DMLJS.

16 Liu Dawen, “Preface,” 3a, in Feng Zi and Liu Dawen, DMLJs.
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area, to direct the “Grand Review.”"” He was stationed in Anqing and worked
with both local officials and those who were sent to the area by the central
government, including Zhao Shouzu, Prefect of Anqing; Wang Deguang,
Prefectural Judge of Anqing; Wang Zhiyou, Vice Surveillance Commissioner of
Henan (who was appointed as the commander of granaries of the state farms
and the restorer of the military defense at Yinzhou area by imperial order); and
Gao Ju and Wang Ming, Regional Inspectors of Zhili. They were all legal experts
and had common interests in legal issues.

Prefect Zhao Shouzu had served as a director in the Ministry of Justice
before he took the position in Anqing. He recalled his days in the Ministry of
Justice and how he worried about the situation where various contradictory
interpretations of the Code were circulated and legal clerks easily took advan-
tage of this situation to manipulate legal cases.’® Wang Deguang admitted that
as the prefectural judge of Anqing he tried hard to follow the legal rules but
every day he feared that he would fail in his duty. He showed great passion for
DMIJS, as he believed that commentaries like it would provide the basic guide-
lines for legal practice, and that officials like him would benefit tremendously
from such works.¥

Wang Ming also observed that he gave a lot of thought to legal issues. He
concurred with Liu Dawen that the text of the law was so concise and the
meaning so subtle that it was very difficult for new officials, who had just
laid down the Confucian classics, to understand the law. Therefore, he really
appreciated the value of works such as bmr/s.29 Wang Zhiyou shared similar
sentiments. He identified three merits (sanshan) in compiling and publish-
ing commentaries on the Code such as bmiys. First, it would benefit officials
like him. With this book at hand, previous confusion about the law would be
dispelled and the Code would be understood much better. Second, it would
benefit clerks. The book would help the clueless ones avoid misusing the law,
and warn the “cunning ones” against manipulating the law. And third, the

17 The grand review is a review process that was held every five years at the provincial level
starting from the Chenghua reign (1465-1488). The main purpose of the review was to
show the leniency and benevolence of emperors. In it, various suspects would be par-
doned, some criminals would be exonerated, and some of the inmates would be released.
See Wu Yanhong, “Mingdai de falii jiqi yunzuo B FLMHE & HIZAF [The Legal System
of the Ming Dynasty and its Operation],” in Mingdai zhengzhi shi BIARIE6 5 [A Political
History of the Ming Dynasty], ed. Zhang Xianqing 7k % ¥ and Lin Jinshu # & # (Guilin:
Guangxi shifan daxue chubanshe, 2003), 710.

18  Zhao Shouzu, “Preface,” 2b, in Feng Zi and Liu Dawen, DMLJS.

19 Wang Deguang, “Preface,” 1b—2b, in Feng Zi and Liu Dawen, DMLJs.

20 Wang Ming, “Preface,” 1a, 2b—3b, in Feng Zi and Liu Dawen, bM1ys.
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commentary would benefit commoners, by making it much clearer to them
what should be followed and what should be avoided.?!

Of all of Liu Dawen’s colleagues in Anqing, Gao Ju was a genuine co-worker.
Gao Ju received his jinshi degree in 1580. In the same year that Liu was sent to
Anqing, Gao was appointed regional inspector of Nanzhili and met Liu in the
area. Both Gao and Liu were dispatched to the locale by the central judicial
agencies to review cases. Gao was also a legal expert. Four years later, when
he served as regional inspector of Henan, he participated in the compila-
Commentaries of the Great Ming Code with Regulations) with Zhong Zhenji
as the author.22 In 1610, as grand coordinator of Zhejiang province, Gao spon-
sored the publication of a commentary with the same title.22 When working
with Liu, Gao described the difference between them. According to Gao Ju,
Liu Dawen’s goal in judicial review was to demonstrate the benevolence of the
emperor, whereas he himself, as a regional inspector, was to “follow the law
of the emperor.”?* But Gao appreciated the commentary that Liu shared with
him. He commented that the annotations included in bmrjs were “fine and
brilliant” and that both Feng and Liu had made a significant contribution to
the existing legal knowledge.?5

In 1592, thanks to the group’s efforts, the commentary pmLjs was published
at Anqing. On the cover page, Feng Zi was listed as the author, Liu Dawen as
the compiler, Zhao Shouzu as the reviewer, and Wang Deguang as the proof-
reader. Liu Dawen, Wang Zhiyou, Wang Ming, Gao Ju, and Zhao Shouzu wrote
prefaces, and Wang Deguang wrote the postface.

The pmiys case shows how collaboration among legal experts facilitated
production of the commentaries on the Great Ming Code. In the sixteenth
and the seventeenth centuries, such collaboration was common although it
took different forms. Some would focus on the authors more than on other
participants. For example, although it is evident that the production of the
commentary Dulii suoyan (Miscellaneous Notes on Reading the Code) was a
joint effort, much less is known about the sponsor and the publishing process
than about the author, Lei Menglin, the legal expert who closely studied the

21 Wang Zhiyou, “Preface,” 3b—4a, in Feng Zi and Liu Dawen, DMLJS.
22 ZhongZhenji % V17, Da Ming liijijie fuli )X W13 5 AR ¥t 4] [ The Collected Commentaries

23 GaoJu =128, Da Ming li jijie fuli N IASERRFT ] [The Collected Commentaries of the
Great Ming Code with Regulations] (Taibei: Xuesheng shuju, 1970).

24  Gao Ju, “Preface,” 4a, in Feng Zi and Liu Dawen, DMLJS.

25 Ibid., 6a.
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Great Ming Code and finished the commentary while serving in the Ministry of
Justice in the mid-sixteenth century.26 In many other cases, however, it was the
compilers and sponsors instead of the authors who were highlighted. In 1585,
Sun Xun, Regional Inspector of Jiangxi, ordered the local government to print
a commentary titled Da Ming liili fushu (The Great Ming Code and Regulations
with Commentaries). In the preface, Sun clearly stated that he had purchased
the commentary when he first entered officialdom. He believed that the
interpretations of the law in this commentary were comprehensive and pro-
found, and that the work also provided various original interpretations of the
meanings and connotations of the Great Ming Code. Sun therefore wished to
sponsor its publication. Unlike Liu Dawen, however, who gave credit to the
author of the commentary, Sun did not include any information about
the author of Da Ming liili fushu.?” Indeed, many authors of the commentaries
remained anonymous.

The case of Ying Jia and his commentary Da Ming lii shiyi (The Commentary
of the Great Ming Code) demonstrates another form of collaboration among
Ming jurists. After receiving his jinshi degree in 1526, Ying Jia became an official
in the Ministry of Justice. He worked on the Great Ming Code in his spare time,
and finally completed a draft of Da Ming lii shiyi. According to Ying, he was
then sent to Jiangnan for judicial review. Although he benefited from the com-
mentary, he had little time to do further work on it. After he returned to the
capital, some of his acquaintances approached him and requested copies of
the work. As a result, Ying resumed the revision of the commentary and finally
published it, hoping that its publication might benefit a wider audience.?® In
other words, the publication was encouraged by those who shared the same
interests in legal knowledge in general and in the Great Ming Code in particular.

In his preface to pmLys, Wang Zhiyou used the term “people like us” (wobei)
to refer to his group that cared about law.2? In the words of Zhao Shouzu, from
now on, “if all of the people who share my calling ( fanwo tongzhi) can use
this book as the guideline and follow it, then the benevolence of the emperor
will be carried even beyond the sea.”3° In 1632, in the preface to the commen-
tary Linmin baojing (Precious Mirror for Governing the People), the author

26 LeiMenglin ¥ 2 I8, Dulii suoyan 2443 & [Miscellaneous Notes on Reading the Code],
reprint ed., Huai Xiaofeng 15§ /% and Li Jun 414 (Beijing: Falii chubanshe, 2000), 3.

27 Sun Xun f) ], “Preface,” in Sun Xun, Da Ming lili fushu K AR A1) B it [The Great Ming
Code and Regulations with Commentaries] (1585p), 1a—1b.

28  Ibid.

29 Wang Zhiyou, “Preface,” 3b, in Feng Zi and Liu Dawen, DMLJs.

30  Zhao Shouzu, “Preface,” 4b, in Feng Zi and Liu Dawen, DMLJs.
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also hoped that those “who shared the same commitment” would not ignore
the law just because it seemed easy. They should follow the law, from which,
he hoped, both the state and the people would benefit.3! Thus, collaboration
among legal experts on the production and dissemination of commentaries on
the Great Ming Code appears to reveal the existence of a community of legal
experts. In the sixteenth and seventeenth centuries, a sense of “we” seems to
have developed among its members.

Legal Experts and Legal Institutions

It is evident from a close look at the thirty-six commentaries on the Great Ming
Code examined in this study that officials, especially judicial officials, occu-
pied the central positions in the community. Indeed, of the thirty titles for
which the names of either the authors, compilers, or sponsors were given,
twenty-eight were produced by government officials while the other two
contain little information about the producers.3? It is known that the com-
mentary Da Ming liili zhushi xiangxing bingjian (Lucid Commentaries on the
Great Ming Code and Regulations), was authored by a student of the Nanjing
Imperial Academy. This might be the only author who could be clearly identi-
fied as coming from outside officialdom. And Dong Yu, who served as Minister
of Justice in the Wanli reign, endorsed the publication of the commentary by
providing a preface.?3

With only handful of exceptions, most of the government officials were
judicial officials when they participated in the production and dissemination
of the commentaries. For the commentary Santai Ming lii zhaopan zhengzong
(Standard Formats for Making Judgments According to the Code), Yu Yuan,
a registrar of Kaipin Guard (Kaipin we(), was listed as the author.3* Sun Cun,
author of Da Ming lii dufa, was a prefect when he compiled this work.3> When

31 See Qingbaili 5 [1%, “Preface,” in Su Maoxiang #5)%4H, Linmin baojing Wi I 5 5
[Precious Mirror for Governing the People] (1632p), 6a.

32 GongJu 512§, Da Ming Longtou biandu pangxun liifa quanshu N B S AT S I 42
4> [An Encyclopedia of Ming Laws with Commentaries and Readings at the Top of the
Pages] (undated Ming edition); Peng Yingbi 82 3. 15, Xingshu juhui JH) 154 2% [Essentials
of the Code] (undated Ming edition).

33 Dong Yu A, “Preface,” 3, in Dong Yu, Da Ming liili zhushi xiangxing bingjian pNUERESl
HERAE I UK 4 [Lucid Commentaries to the Great Ming Code and Regulations] (1599p).

34 Yu Yuan R, Santai Ming lii zhaopan zhengzong — & WHEFHHAIIESE [Standard
Formats for Making Judgments According to the Code] (1606), juan 1: 1.

35  Sun Cun M7, Fengshanji #1114 [Collected Works of Sun Cun] (1555p), juan 4: 3-6.
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Wang Zongyuan worked on his commentary, he was the provincial adminis-
tration commissioner of Sichuan.3% Table 7.1 shows the dominant role that
judicial officials played in the community of legal experts in sixteenth- and
seventeenth-century China, especially officials from the three central-level
judicial agencies: the Ministry of Justice, the Court of Judicial Review, and the
Censorate.

TABLE 7.1  Institutions of the producers of thirty-four commentaries
published in the sixteenth and seventeenth centuries

Ministry of Justice 9
Court of Judicial Review 3
Censorate (Regional Inspectors) 11 (9)
Surveillance Commission 1
Other Agencies 4
Unknown 6
Total 34

Although government agencies such as the Grand Secretariat and the Imperial
Bodyguard might get involved in legal issues,3” the three judicial agencies were
mainly responsible for handling legal cases in the Ming central government.
The Ministry of Justice was responsible for trying and reviewing all cases that
occurred in the capital area (including supervising capital punishment) and
for reviewing most severe cases from other provinces.?® The main function of
the Court of Judicial Review was to review cases that were tried or reviewed
by the Ministry of Justice and the Censorate.3° The Censorate was responsible
for reviewing cases and clarifying cases of injustice as well as directing trials of

36  Pan En &, “Postface, 2b, in Wang Zongyuan {F’<JG, Da Ming Lili KN4
[The Code and Regulations of the Great Ming] (1554pf).

37 Na Silu 8L, Mingdai zhongyang sifa shenpan zhidu B S w7285 HHI 5 [The
Central Legal Institutions in the Ming Dynasty] (Taibei: Zhengdian chuban wenhua youx-
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official offenders.*® Within the Censorate, regional inspectors played signifi-
cant roles in judicial matters. Corresponding to the thirteen provinces, a total
of 110 censors in the Censorate were divided among thirteen circuits. Every
year, censors would be dispatched to tour their designated regions, one censor
to each of thirteen provinces, together with three censors to Nanzhili, Xuanda,
Liaodong, and Gansu, respectively. They were known as regional inspectors.#!
In 1393, the Government Statutes were promulgated, which provided that when
regional inspectors arrived in their designated areas, they should “first review
the case records of the convicts.”#> Regional inspectors were required to go
through every relevant document to decide whether the judicial proceedings
were legal, the evidence convincing, the law applied appropriately, the sen-
tencing suitable, and so on.*3

In the Ming dynasty, legal knowledge was required for all the government
officials. The Great Ming Code stated: “It is essential that officials and function-
aries in all the government offices thoroughly read them and be able to explain
clearly the meaning of the Code so that they can analyze and decide matters.”+
But it was the legal officials who were obligated to acquire enough legal knowl-
edge to function in their positions. When Kong Gongxun was promoted to the
post of vice-minister of the Court of Judicial Review at the beginning of
the Chenghua reign (1465-87), he was very unhappy. He confessed to the
emperor that he did not know enough about the law and would like to return
to his previous position, junior supervisor of the Household Administration
of the Heir Apparent.*> The famed legal scholar Wang Kentang mentioned
that his father, Wang Qiao, cited inappropriate legal provisions in judgments
when he was vice director in the Ministry of Justice in the Jiajing reign, and was
reprimanded by the minister for it. According to Wang Kentang, Wang Qiao
regarded this incident as a humiliation and studied the Code very hard after-
wards. He eventually became alegal expert and authored the commentary Dulii
sijian.*6 Even more emphasis was placed on the possession of legal knowledge
in the appointment process of the Censorate. According to the Guidelines for

40 Mingshi, juan 73:1768.

41 Na Silu, Mingdai zhongyang sifa shenpan zhidu, 44—46.

42 Zhusi zhizhang ¥ FHR% [Government statutes), in Huang Ming zhishu 5LHH11
[Government Documents of the Great Ming], juan 5 (Beijing: Shumu wenxian chuban-
she, 1998), vol. 46: 245.

43 Ming huidian, juan 210:1048-1049.

44  Yonglin Jiang, The Great Ming Code (Seattle: University of Washington Press, 2005), 59.

45  Ming xianzong shilu W% 55 5 5% [Veritable Record of Ming Xianzong], juan 98:1862.
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the Censorate issued in 1439, all the selected censors should spend one year in
the Censorate or a half-year in personally taking charge in judicial trials. When
the term ended, their legal skills would be examined. Only those who received
a positive evaluation could become censors and, when dispatched from the
capital, regional inspectors.#”

In the sixteenth and the seventeenth centuries, legal affairs appeared to
be the major topic of discussion in interactions within certain judicial agen-
cies. Wang Qiao clearly pointed out that officials in the Ministry of Justice dis-
cussed legal matters whenever there were doubtful questions.*® Officials who
worked hard on cultivating their legal knowledge would be highly appreciated
and encouraged in the agencies. When Zheng Rubi, compiler of Da Ming liijie
fuli (The Commentary of the Great Ming Code with Regulations),*® worked in
the Ministry of Justice early in the Wanli reign, he was appraised by Minister
Wang Zhigao for his legal expertise.’® Xu Changzuo (1558-1609), author of
Da Ming lili tianshi pangzhu (Commentaries and Interlinear Notes on the
Great Ming Code and Regulations),?! was also commended by Minister Dong
Yu for his study of law and adjudication when Xu was a secretary in the bureau
of the Ministry of Justice.52

Furthermore, the three central-level judicial agencies were structured to
collaborate on both judicial review and trials. According to Na Ssu-lu, judi-
cial reviews by the three agencies were arranged along two parallel venues:
for non-official legal cases, the Ministry of Justice served as the first reviewer
and the Court of Judicial Review the second; for official cases, the Censorate
would serve as the first reviewer while the Court of Judicial Review would serve

Happiness for Offsprings: Two Views on Legal Knowledge in the Late Ming],” Tsinghua
faxue I H4%:% [ Tsinghua Legal Studies], no. 3 (2006): 141174, at 145.
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Jjuan 8:1-2, in Wenyuange siku quanshu (Taibei, Shangwu yinshuguan, 1986).
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51 XuChangzuo 1% B 1, Da Ming liili tianshi pangzhu KAV FE 551 [ Commentaries
and Interlinear Notes on the Great Ming Code and Regulations] (Undated Ming edition).
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as the second.?® The co-trials by these agencies might take different forms.
Some of the joint trials were under the order of emperors. In 1434, for example,
twenty-four monk rebels were arrested and sent to the capital. The emperor
ordered the three judicial agencies to conduct a joint trial.>* Other joint trials
by the three judicial trials were more regular, especially for serious cases and
benevolent trials (xuxing).

It is also interesting to note that while the Ministry of Justice and the Court
of Judicial Review worked as the major judicial institutions, in the late Ming
they were often viewed as having a very light workload. In the Jiajing reign
(1522—66), officials from the Ministry of Justice frequently held literary gath-
erings.>6 Why officials there enjoyed such leisure time requires further study,
but it was evident that this environment significantly enhanced the cultiva-
tion of legal expertise of certain judicial officials. Indeed, various officials
attributed their acquisition of legal knowledge to the light workload in the
Ministry of Justice. Ying Jia felt fortunate that there was not much to do in
the Ministry of Justice, which made it possible for him to focus on studying the
Code.5” Wang Qiao also said that the Ministry of Justice was well known for
“having little work to do.” Directors spent only three shichen (sanshi or about
six hours) every day taking care of official business and were able to spend
the rest of the time reading.5® Being a director of the Ministry of Justice in the
Wanli period, Wang Qiao was able to read the Great Ming Code as closely as
scholars studied the Confucian classics.>® The situation might have been simi-
lar in the Court of Judicial Review. Liu Dawen mentioned that when he served
as a judicial reviewer in the latter office, he spent a great deal of time working
on the DMmiJs.

It seems safe to argue that Ming judicial institutions, especially the three
central-level agencies, acted as the main venues for nurturing and cultivating
legal expertise. Thus, the operation of these institutions in the sixteenth and
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54  Ming Xuanzong shilu ] 5 55 5125 [Veritable Record of Ming Xuanzong], juan 108: 2436.

55  Mingshi, juan 94: 2306—2308; Minghui dian, juan 214:1072.

56  Zhang Dejian 7K {7, “Mingdai Jiajing jian xingbu de wenxue huodong A 5% 4 [ ]
BB SC 24353 [The Literary Activities in the Ministry of Justice in the Jiajing Reign of
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57  Ying Jia NAB, “Postface,” in Da Ming lii shiyi NFHHERE S [The Commentary of the Great
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the seventeenth centuries significantly affected the composition of the com-
munity of legal experts.

The Structure of the Community

Judicial institutions also shaped the structure of the community of legal experts.
To ensure that government officials were well equipped with legal knowledge,
the Great Ming Code decreed: “At the end of every year, they [officials] shall be
examined: in the capital, by the Investigation Bureau, and outside the capital,
by investigating censors and officials of Provincial Surveillance Commissions
within their jurisdictions.”8° In the sixteenth and the seventeenth centuries,
these investigating censors, i.e. regional inspectors, played a significant role in
ordering the community.

Touring their designated areas, regional inspectors often found various
problems concerning legal affairs. Many of them attributed these problems to
the lack of legal knowledge and legal expertise on the part of local officials. For
example, Regional Inspector Chen Yuwen mentioned that the reason why local
officials violated the laws was that “they do not understand the law.”6! Regional
Inspector Sun Xun also pointed out that according to his inspection, some of
the legal decisions made by the local legal officials were inappropriate, mainly
because local officials did “not understand the law well.”62

This presumption explains why regional inspectors frequently sponsored
the publication of commentaries at the local level. Both Chen Yuwen and Sun
Xun sponsored such publications in their designated regions and required local
officials to use these commentaries. Chen Xing, regional inspector of Huguang
in the early years of the Longqing reign (1567-72), compiled and sponsored the
publication of the commentary Da Ming liili (The Code and the Regulations of
the Great Ming).53 In the postscript, Chen not only described how he worked
on this commentary but also mentioned that as a regional inspector, he felt
that his responsibility was somehow fulfilled when he sponsored the publica-
tion of the commentary.54

60  Jiang Yonglin, The Great Ming Code, 59.

61 Chen Yuwen [ 3, “Preface,” 3b—4a, in Da Ming lii fujie pNLUEEES [The Great Ming
Code with Commentaries] (1592p).

62 Sun Xun, “Preface,” 1a, in Sun Xun, Da Ming liili fushu.
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64 Chen Xing, “Postface,” 2b, in Da Ming liili.
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In the publication process, therefore, regional inspectors served as the pro-
viders while local officials were regarded as the receivers and beneficiaries,
although local officials also participated in the production process. While
regional inspectors would often be the sponsors, most of the local officials
would work as editors and proofreaders. In other words, local officials were
followers rather than initiators, assistants rather than principals. At the local
level, the surveillance commissions used to be regarded as the local counter-
part of the Censorate at the central government.5 In the early Ming, officials
from the surveillance commissions were often considered the equals and col-
leagues of regional inspectors dispatched by the Censorate. In the later Ming
period, however, regional inspectors gained more power in dealing with local
affairs and surveillance commission officials, along with their local colleagues,
gradually became their assistants.66

As a matter of fact, the community of legal experts did extend to the local
areas. In 1532, Sun Cun, prefect of Jingzhou in Huguang province, presented
his fine commentary Da Ming lii dufa to the Jiajing emperor. The work was
said to have included the following parts: the Code, the imperial documents
related to the Code, the imperially approved regulations, interpretations from
earlier commentaries for each article of the Code cited from existing commen-
taries, the new regulations issued in the Zhengde reign, and the current cases
in the Jiajing reign. Beginning in 1523, Sun Cun spent about seven years on this
work during his tenure as the prefect of Ganzhou, Changsha, and Jingzhou.
According to his friend Wen Zhengming, Sun was viewed as a legal expert by
his contemporaries, and Sun himself was proud of this.6”

It is interesting to note that Zhang Lu, regional inspector of Huguang,
offered Sun Cun advice during Sun’s work on the commentary. When the work
was finished, it was also Zhang Lu who approved its publication and financed
it through the redemption money collected by the local government.58 Wang
Zongyuan'’s case was similar. When he was promoted to the post of left provin-
cial administration commissioner of Jiangxi, he wanted to publish his com-
mentary, Da Ming liili. He asked for and received permission for its publication

65  Wang Tianyou T K13, Mingdai guojia jigou yanjiu FHAREZHIIHFT [A Study on
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from both Grand Coordinator Chen and Regional Inspector Wu of Jiangxi.6®
Thus, regional inspectors appeared to have worked as gatekeepers as well as
builders for the community of legal experts.

It is worth pointing out, however, that the regional inspectors’ control was
limited to the commentaries published by local governments. As in the case of
Sun Cun, publication of the commentaries was financed by local governments
and the main audience consisted of officials within these touring inspectors’
jurisdictions. In a sense, the regional inspectors’ impact on the configuration
of the community of legal experts had some limitations.

In the mid- and late-Ming, two other factors appeared to have affected the
community of legal experts. One was the emphasis on legal expertise. Within
the community of legal experts, members paid close attention to what had
been produced previously and what was newly created. This kind of attention
was accompanied by critical evaluation of the works. In the case of pmiys,
Liu Dawen closely studied the work together with the popular commentar-
ies of his time, Dulii suoyan and Dulii guanjian, and provided a very positive
review of DMLJS. Such evaluations then resulted in a work’s being selected for
improvement or further distribution. If a certain commentary was recognized
as valuable by members of the community, joint efforts were more likely to be
made to revise and compile the work and sponsor its publication. For already-
published commentaries, positive reviews meant more appreciation and cita-
tions. Recognized as the model commentary, Zhang Kai’s Liitiao shuyi, which
was published in 1461, was widely cited in the commentaries of the sixteenth
and the seventeenth centuries.”® Ying Jia acknowledged that his commentary,
Da Ming lii shiyi, was based on existing commentaries such as shuyi (Liitiao
shuyi) and zhiyin, together with his own understanding.”! Dulii suoyan was so
popular that not only was it cited in various other commentaries but its anno-
tations and interpretation were widely followed by legal officials.”2

The jijie (collected commentaries) format became popular in this period.”
It further indicated the community members’ broad knowledge of the field,
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their constant evaluation of new works, and the selection and inclusion of
valuable commentaries. The jijie format required authors and compilers to
make references to all the pre-existing commentaries on the Code, critically
evaluate them, select the more reliable and worthy ones, and either include
them directly or integrate them into their own commentaries. This jijie format
was already in use as early as the Da Ming liijie fuli (A Commentary on the
Great Ming Code with Regulations), compiled in the Zhengde reign (1506—21).74
It became more popular later. By the early seventeenth century, when Zhong
Zhenji’s and Gao Ju's commentaries were compiled, both were titled Da Ming

Such evaluation and selection emphasized the value of the commentar-
ies and the legal expertise that the producers could provide to the commu-
nity. Sun Cun’s case is a good example of how the emphasis on legal expertise
affected the making of the community. Not only was he a local official but he
also offended the Jiajing emperor when he presented his work to the throne
in 1532. The emperor blamed Sun for having worked on the dynastic code and
publishing the commentary without authorization, and ordered this work to be
destroyed.”® In a sense, Sun’s commentary was politically suppressed. However,
Sun’s work was still quite popular and widely cited and appreciated during
the Ming dynasty right after the political incident. In 1533, Fan Yongluan pub-
lished his commentary on the Da Ming lii, which not only copied a significant
amount of information from Sun’s work but also had Sun’s book title, Da Ming
lii dufa, in the central margin of the leaves of the book. Indeed, Fan Yongluan’s
work looks so similar to Sun Cun’s that Shen Jiaben, a leading legal scholar in
the late Qing, believed that it was the same book.”” A number of commen-
taries that appeared later also cited extensively from Sun Cun’s work, includ-
ing Ying Jia's Da Ming lii shiyi, Lu Jian’s Dulii guanjian, and Xu Changzuo'’s Da
Ming liili tianshi pangzhu.” It seems certain that although Sun Cun’s work was
politically denounced, both his biographer and his compatriots were proud
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